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| Duncombe verſus Church. Mich. 8 Will III B. R. 


&A _ Ction verſus IUatden of the Fleet. The Defendant _ « »- ) 
Bui fbi omnibus adv. ad bill. pred. pleaded he wag Cusn 41 
nan Officer of the Court of Common Pleas, and that yciviege. Fl. 

no. Dfficer of that Court can be ſued præterquam cor. J 
—faſtic de C. B. Plaintiſt replies quod tempore exhibi- 5 ü 
tionis billz, the Defendant was in Cuſtod. Mar. Mareſc. in quo- ads. A. 

dam placito debiti ad ſet. A. B. Co this it was demurred and 1 5 
JJ — 8 | 5 

x. That Want of a prout pater per record. ig only Matter of Want of pro- 
Fom, and helped by general Demurrer, becauſe without ſuch Con- Resor. 
Lluſion,. if a Recozd be-pleaded, the other Side map reply Nul tiel 
ma Vide 2 Ro. 275. 1 Saund. 98. This is no Plea after Jm- 
pa — | 1 = | 

„ 2..Tho' a. Bill be filed againſt the Warden as in Cuſtody, Va in cu- 
be may plead his Paivilege;.. foz per Hole C. J. the Differ- $24: Mr 
ence. is, where a Perſon is here in actual Cuſtody;. he is liable pi. | 
to all Attſotis; but if he be here only upon Ball; he. may plead v. 2. 
his Paivilege, ko: the Sheriff cannot take Notice of his Puvt⸗ Had. 263; 
lege; ſo that he muſt give Bail. Allo this is no, Plea to the | 
Bill, but: to: the Jurtsdiction; and the Clauſe ok ſalvis omnibus, 


&c. dught to be to the Jurisdifion as well as the Bill. 
20 Peaſe werſas Parſons. Mich. 8 Will. III. B. R. 


M an Adlon verſus parſons, be pleaded quod ipſe eſt unus 2 
Attort.,, Cur. Domini Regis de B. without ſaying fuit tempore — oft 


petrationis brevis, and a Reſpondeas ouſter awarded. 


fuit temp. 
RE I So 6 | N 
1 IF 3 ad - . 1 5 vis, 1 
Jones verſus Boditiner. Hill. 8 Will. III. B R. 8b 7 
N 35 0 310. 


Odinner being an Attozney of the Common Pleas was ſued SR | 
by J. S. in B. R. and gave Bail, and was declared againſt ag Attorney of; 
in euſtodia: The ſame Term ons Jones deliver'd a Declaration —— eros 
tiff replied that the Defendant was in Cuſtod. Mar. at the Suit er giving 


ail in ano- 


Of cher ARion , 


* 
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of J. S. and was deltvered out to Bail, and that during the Con- 
tinuance of that Suit he exhibited his Bill ſecundum Curſ. Cur. & c. 
Defendant demurr'dz and it was urged pro Quer. That the De- 
fendant had allowed the Jurisdiftion of the Court by giving Bail, 
and had waibed his Paivilege. 2 Ro. 275. Et per Cur. 1. Defen- 
Ante, . Dant might plead his Paivilege'to the firſt Acton, fo2 he comeg 
pere by Coercion, and had no Dppoztunity to claim Paivilege till 
now; and therefoze tho a Man be in Cuſtod. Mar. one may claim 
Conuſans. 12 Af. 83. 27 H. 6. 7. And it is abſurd that the Deten⸗ 

dant ſhouid be in a wozſe Condition as to J. S. then he was to 

the firſt Plaintiff, when this ſecond Suit is topp'd on the Action 

ok the firſt Plaintiff; and tis clear che Defendant might plead 
his Paivilege to the firff Ackkon notwithſtanding his being in 

| Cuſtod. Mar. Pet the Court held, that if it Hay been waived as 
to the firſt Action, it would have been watved as to the ſecond 


Newton verſus Rowland. Mich. 11 Will. II. B R. 
29 #| 550257 ROC" IVF" 


„ E Aſſumpfit fo: 100 1. againſt the Defendant as Executoz, 
Privilege of I be pleaded in Abatement he was an Attozney of the Common 
C. B. pleaded Pleas, and pzayed his Paivilege, but was ruled to anſwer. over; 
by H. ſued & fg Hig Petvilege extends only to Actions bzought againſt him 
Executor, and 4 - I 
overruled, fil his own Right. Vide Hob. 177. An Attoznep was fuev as Ad⸗ 
2 Sid. 13. Aifnſſtrator, he Neaded fn Abatement that he was an Attozuep de 
e, ©. and'n Reſpondess ouſter alvarved. z. 


Weſt werſus Sutton. Paſche 1 Ann R M 


( A 1 Scire facias was bꝛought on a Judgment in Aſſize, fo2 the Ot. 
Eceny. A A ficeof Barthal; theDefendant pleaded in Abatement, that the 
5 lathtiff was an Alien Enemp, & hoc, &c. Plaintiff replied he was 
Where te Aa Subject bozn, 1c. at ſuch a Place in England. Et hoc para- 

Replicstion tus eſt verificare: Defendant demurred. Et per Holt C. J. The 
9. Plalntiff ſhould Have concluded to the Country; ka; where Alienee 
and where Is pleaded in Abatement, tis triable where the CUrft is bꝛought; 
with aver · fo which Reaſon the Replication muſt conclude to the Country. 
Nees d Aliter where Alienee is pleaded in Bar, therefoze in that Caſe the 
obilicy which Replication muſt conclude, Et hoc paratus eſt verificare. | 


NS 2. This cannot be pleaded in Abatement to the Scire facias, 


r»cheAdtion, herauſe it was pleadable in Abatement to the Afize: He ſhall not 
Er diſable the Plaintick from Having Execution, ſince he admitted 
Bien. dim alle to babe Judgment: Ideo conſiderar. eſt quod reſpon- 
2 15 . | 5 tt £8 why | | Brookes ; 
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Brookes verſus Stroud. Paſchæ 1 Ann. B. R 


7 Ca©. Executozs ſued and ſet fozth themſelves to be Exetu · 
| _tozs, aud that they Þoved the Till; but upon the p2o- Aion by 
bate ſet foxth, it appeared that one oniy pzoved: the Mill: De- tors and p. 

kendant pleaded this in Abatement, ſed reſpondeas ouſter awarded, bre b ene 
fo2 both have the Right in them, and he that did not pꝛobe man 


come in when de pleales, but cannot refuſe during the Life of him 
that has moved. mes 7 e 


Sftmith verſus Villar. Trin. 1 Ann, B. R. 
Nzmars was arreſted as: J. Villars Armiger, and pꝛetendeds () 
7 'Y Himlelf to be Earl of. Buckingham; and upon a Motion — on” 
the Queſtiod was how he ſhould put in Batl fo as not to eſtop cry far B. 
him, Et per Cur. pe need not join in the Recognizance, and fndanr ro 
then there is nothing to eſtop him: In Civil Actions the De⸗ — 
kendant is not of neceſſity to be joined in Recognizanceas in Bail, and in 
Criminal, and even there upon Motion we allowed the Earl of er 
Banbury upon an Jnditment, not to join in a Recognizance, but wih by = 
to kind others who gave. Ball fo2 him, by the Name of G. Court. 
Knowles, Elq; fo2 their At could not conclude him. | 


ww 


Croſs verſus Bilſon. Mich. 1 Ann. B. R. 


Þ Reptevin the-Plaintitf declared'foz taking bis Mare apud l. ; , 
- 4 in quodam loco ibidem vocat. the King's Highway, Defendant Replevin ; 
venit & defendit vim & Injur. S&cc. Et ut ballivus, &c. bene cog- Pla. Priſs!, 


noleit captionem equæ præd. in quodam loco voc, the King's coneind ! 
Þighway 8 juſte, Sc. quia, it was the F2echold of my Lozd per Jud. & 

mſter, &c. abſque -hoc that he took the Mate in the Place bee 

called the King's Highway & hoc, 8c. unde pet. Judicium & re- concluded in 

torn. equæ pred. Plaintiff replies. Juſt. cognoſcere non deber 5 | 
quia dic. quod cepit equam præd. in loco vocat. the King's High- 

wap & hoc pet. quod inquiratur per patriam, Defendant demurrs 


o 


and therein concludes, Et ut prius pet. Judic. & quod narr. pred. 


- 


caſſetur. Plaintiff joins in Demurrer. . 
Per Cur. 1. This Plea oz Cognizance contluves. in Barr koz 
pet. Judicium & retorn. was in Bar at Common Law, Damages 
are only by the Stat. 7 H. 8.c. 4. 21 H. 8. c. 14. Before the Judg- 
ment was only to habe a retoꝛn. And Priſal. in auter lieu is but 
Matter in Abatement, which cannot be pleaded in Bar; and the 


Cojicluſion is upon the whole _ 


ws It 


4 ABATEMENT. 
If Defendant 2. Ik the Demurrer was in Abatement, then it was a Diſcon- 
I tinuance, and the Plaintiff might take Judgment; but neverthe- 
by bisDemur- leſs he was not bound to do it, and therefoze had His Cietton 
rer, Plainriff and might join in Demurrer, and the Court upon this Joinder 
* or ſhall give him Judgment in Bar, koꝛ the Court is not hindered 
join in De- by the Concluſion. of the Demurrer in Abatement. to give Judg- 

murrer. ment, as of right they ought, upon the whole Recow. 
3. This Demurrer might be taken kor a Demurter in Bar, be- 
cauſe it concludes -ut- prius pet. Judicium & quod, 8c. and the 
Court will rejeit the & quod, &c. as. being idle aud repugnant ; 
Judgment pro Quer. after ſeveral Motions and Debates, Pengelly 

pro Quer. Salkeld pro Def. WT | 


Ode verſus Norcliffe, Mich. 1 Ann. B. K. 


LEA that he was Attomey de C. B. and ought not ta be 


(9) 
ano, 7 ſued Alibi abſque conſenſu, Plaintiff replied h 3d conſent 
Abatement. ind laid- not a venue where, and therefoze bay, Per Tur. 


ill for want | | | 
Hay wood verſes Davies & al. Mich. 1 Ann. B. R. 


of venue. 

5 { 8, | Reſpaſs verſus A. & B. ko: taking a Pail of Tater out of 
— plead the Plaintiff's Well ; A. pleaded in Abatement that B. 
in Abarement was Tenant in Common with the Plaintiff of the ſain 
. l % Well; Plaintiff replien he was ſole ſeized, abſque hoc that 
kſif but he was Tenant in Common with the Defendant B. Et de hoc 
in a Stronger, pon. ſe ſuper patriam. To this it was demurred and a reſpon- 
OP > deas ouſter awardedz it was agreed that in Treſpals,. the Defen- 
Vide Ad. dant cannot Plead in Abatement that himſelf is Cenant in Com⸗ 
miralry 1 Sir mon with the Plaintiff, becauſe he may give it in Evidence 3 but 
J-ſiak Chil#'s an the other Side, he may Plead that another is Tenant in Com- 
caſe. mon with the Plaiiitiff, fo2 that will not pzove'hinr not "Guitfy': 
Were Tra- But the Point infifked on was, whether the Platntiff ſhouldnot 
verſe to be Have concluded his abſque hoc with an Averment'; and the Court 


- 


concluded ſeemed ta think that where an abſque hoc compiizes the whole 


a 2 %s“ Matter generally as abſque tali Cauſa, it may conclude & de hoc 


were ro the pon. ſeſuper patriamz but where it only traverſes a particular Mat⸗ 
Country. tx ag abſque tali warfanto, &c. It ought to be aberred, but the 
- Chief Juſtice thought not this ſuch a particylar Matter as need be 
averred, for tis to maintain His "Trit. Vide Dy. 333. 353- 


1 Brownl. 1 Lev. 26. 2 Keb. 380. ' 
's Michaclmas 1 Ann. B. R. 
TR l I a reſpondeas ouſter, the Defendant pleads the ge- 


neral Iſſue ; the Plaintiff ſhall ſign Judgment if the De⸗ 
3 kendant 


= 4 


Kichardo Frith, abſque hoc quod fuit querenti & hoe paratus eſt ment, ac 


debeat, &c. pet. etiam retorn. Bonorum, &c. cum dampnis, &c. 


he has it not. Vide 31H. 6. 12. 39 H.6. 35. 2 Lev. 92. 1 Ven. 249. 


ABATEMENT . 35 


kendant 's Attozney on re-delivering back a Copy of the Jiſue will 
not pay fo2 it; and it ſeems the old Cotirſe was, to deliver in a Copy 
of the whole Recozd z viz. the Declaration Plea in Abatement, &c. 
and Jfſue ; but the Court made a Rule to2 the futute that a Copy 
of the Narr. and Jſſue ſhould only be paid oz. Per Cur. 


Preſgrave verſus Saunders. Mich. 2 Ann. B. R. 


Eplevin fo2 ſeveral Goods taken in a Chamber in Devereux (12 
Court, Defendant pleaded Actio non quia dic. quoad ſuch Replcvio; 
and ſuch proprietas eorum fuit ipſi Def. abſque hoc, That the Strange is g 
Pꝛoperty of them was in the Plaintiff, & hoc paratus eſt verifi- ple, dable ei- 
care, & quoad others dicit quod proprietas eorum fuit in quodam i 


verificare Unde pet. Judic, ſi præd. Quer. Actionem ſuam habere Election. 


upon demurrer Mꝛ. Ward objeted that Pꝛoperty in a Stranger 
ought to be pleaded in Abatement and not in Bar. Cur. contra. 
It has been adjudged otherwiſe, and the Law fs otherwiſe, fo2 it 
utterly deſtroys the Plaintiff's Acion: And whether the Defendant 
oꝛ a Stranger have the Pꝛoperty, tis all one to the Plaintiff ſince 


Earl of Banbury verſus Wood. Mich. 2 Ann. B. R. 


Na homine replegiando Defendant appeared and pleaded in ( 
Abatement, that there is nd Addition of Place, Gill, oz Went of Ad 

Hamlet ; Plaintiff demurred, fo? replevin is not vi &' Armis, and * 

in Actions vi & Armis Pꝛoceſs of Dutlawzy lay only, and no ceplegiando. | 


Addition is neceſſaty where ſuch P2oceſs lap not: And the 25 E. 3. 


c. 17. does not extend to replevin. Et per Cur. Pꝛoteſg of Out- 
Tawpy lies in replevin, and the King may have a Fine. V. 35 H. 6. 6. 


2 Ro. 805. n. . 1 Inſt. 128. b. Plo. 228. N. Br. 220. H. But this Exigentgiven 


is not by Common Law no2 upon the Oziginal, but the Stg- in rel. b 


Statute o 


tute of Edw. 3. gives the Exigent, and that is upon the Plu- E 111 
ries returned; koꝛ the D2iginal is vicountiel and is determined: 


The Mozds of the Statute of H. 5. are, in every Original in 


Actions Perſonal whereon Proceſs of Exigent lies, &c. That Sta: 


tute is conſtrued ſkrickly. And an AMize of Novel diſſeiſin is not 


within it tho the King ſhall have a Fine ; and Exigent lies, Ongine ig 
becauſe tis a mixt Action. So here it muſt be ſuch an Oziginal Stature of 


as the Court does proceed upon, not ſuch an Oziginal as ig ados g. 


determined; fo2 the Court does not pꝛoceed upon that: In rigioal as the 
-this Cale the Daiginal replevin is vicountiel, and the Court Curt pro- 

maceeds upon the Pluries ; therefoze the firſt replevin needs no 
dition within the Statute, and where the firſt CUrit is with- 


ceeds upon. 


out 
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F ETENMENE 


Where one out Addition, it cannot be necefſary in the ſecond; nay, tis ſa 
Procels is far from that, that the tnſerting ſuch an Addition would vittate 


 groune%”" the ſecond CUrit, fo2 where any CUrit v2 Pꝛoceſs is founded upon 


J-eer muſt à foqmer, it muſt purſue the kozmer, and cannot vary: Et per 
ty eee Powel, an Addition was never been in a Writ de homine reple- 


former e, 
aAly. Sia ndo. 


Lett verſus Mills, Hill. 2 Ann. B. R. 


(14). Efendant pleaded in Abatem entquod ſuſcepit ordinem. milita- 
Plea, quod rem & jam Miles exiſtit, and upon demurrer it was held; Firſt, 
tuſcepir ori that quod ſuſcepit ordinem militarem, &c. was a very p2oper way 
| of expreſſing, he was made a Knight. V. Statute de Militibus; and 


rem, &c. 


Matter that that Miles without Addition is a Knight Bacheloz, 2. That 


concerns *** there needs no venue where he was dubb d, -fo2 any thing that 
not be plead· concerns his Perſon thall be tried where the Aﬀton is laid: Pet at 
ed with ve. Jaff a reſpondeas Ouſter was awarded, quia not ſald he was a 


9p Knight befoze, o2 at the time of the Bill erhibited, | 


Walden verſus Holman, Hill. 2 Ann. B. R. ** 


Midas. A Ction of the Caſe was bzought fo2 Coms againit Benjamin 
8 Walden, Defendant pleaded in Abatement that he was bap- 
verſe of tized by the Name of John, & per nomen & cognomen de John 


2 _ is Walden ſemper, &c. cognitus & vocatus fuiſſet, abſque hoc, that 
the Poinr of he Was called 02 known by the Mame and Surname of Benjamin 
Bur boch be: Walden, Plaintiff replied, He was called and known by the 
and the In- J2ame and Surname of Benjamin Walden, & hoc petit quod 


dqucemeot inquiratur per patriam: Defendant. demurred, and it was urg! d 


ne Mac: that the material Part of the Plea was the Mame ol Bap⸗ 
tiſm, and that he could not have another Mame; and that the 
Traverſe was needleſs and frivolous, and the Matter pzecedent 
was the Subſtance of the Plea : To this Opinion Powel Ju⸗ 
ſtice at firſt inclined ; but at laſt a reſpondeas ouſter was a⸗ 
warded per tot. curiam ; fo per Holt C. J. one may have a 
nomen & cognomen that never was baptized, and Thouſands in fax 
habe: Alſo one may be baptized by the Name of A. and be con- 
firm d by the Mame of B. as Sir Francis Gawdy was; not that he 
thought the firſt Name ceaſed. - Alſo he thought it would not be a 
 fufficient Anſwer fo2. the Defendant to ſap he was baptized by the 
- Name ok A. without averring alſo, that he was ever called and 
- known by that Mame 2 But ſuppoſing it had been a ſufficient 
Aulwer without moꝛe, yet ſaying he was baptized &c. was no moze 
than Inducement, which is waived by the Traverſe ; ſo that the 
effet of the Plea is, that the Defendant was never called by the 
Name of A. B. And the Chief Juſtice ſaid that the Traverſe 
was material, and likewiſe the Inducement Jud. quod reſpond. 


3 Lepiot 


—— - —— — 


ABATEM ENT. 


Lepiot verſus Browne. Hill. 2 Ann. B. R. 
N2E brought up by Habeas Corpus and in Cuſtod: Mar. nos. Cite, 


was declared againſt by the Name of A, B. de D. in Cuſtod. „ 


Mar. Defendant pleaded in Abatement, that his Father lived in D. Went of A4. 
likewiſe, and that his Name was A. B. and ſo becauſe there was dition plead- 
no addition pet. Jud. de billa ; and it was urg d that though this be by te Bill: - 
Bill and not within the Statute of Advittons, pet by CommbnLaw 
there ought to be an Additton to diſtinguiſh Father and Son, viz. Additions at 
Junior and Senior; and if the Son be ſued there ought to be an Lam ho 
Addition; aliter ik the Father. Vide Raſt: 3 10. 3 H. 6. 5 % 55. nlorand Ju- 
37 H. 6. 29. b. à. 4 E. 3. 31. 8 E. 3. 50. 2 1 Hl. 6. 26. b. 5 E. 4. 25. dir. 


Where no 


er Holt C. J. If Father and Son are both called A. B. by Adden ah 
naming A. B. the Father prima facie ſhall be intended; but if à Father in. 
Deviſe were to A. B. and the Deviſo?2 did not knom the Father, cane prima 
ft would go to the Son: Suppole one deals with the Son and Hob. 330. 
knows nothing of the Father, muff he bzing his ation v. A. B. Any matter 


that diſtin. 


Junior? I thts had been an Oxginal, and the Father and Son guibes be 
had lived in different Counties, there had been no need of this Perſon makes 


Addition of 


Addition; but this is an Aﬀton v. A. B. in Cuſtod. Mar. you muſt Senior and 


ſhew there is A. B. the Father in Cuſtod. Mar. too. Judgment quod Junior noc 
reſpond. ouſter niſi. | neceſſary 
Linch verſus Hooke. Mich. 3 Ann. B. R. een 
311. 


A 


Woman was arreſted by Name of Minors, and gave a Bal- Fe cn). 


Bond to the Sheriff by that Name. Et per Cur. Tf one he © after Arreſt : 


arreſied. by a w2ong Name and bꝛought into Court, he may plegy *24Bail-Boad 


given by a 


Hilnolmer, and whatever a Ball- Bond may. do in other Caſes, in wroogN:tne 
Cale of a feme Covert, ſhe may plead, it cannot eſfop her; f62 may plead the 
the map plead non ef} factum. per Cur., Et per Cur. eodem tertnino Nach ddr 
in another Caſe it was ſaid, Jf A. give Bond by Name of B. in bal by 
and he is accozdingta ued by that Name ok B. he may pleay Mif- tes 


ame, is e- 


noſiner, and the other may reply that he made the Bond by the ſtopped to fiy 
Name of B. and eſfop him by demanding Judgment, if again his it is not bis 


own 


may | \ 8 . 
do without Oper, foz if he pꝛay Oper he admits his Name to be B. 87 2,1 


i AA Attomey was (ued as Adminiſtratoz, he pleaded in Abate: 


Deed he ſhall be admitted to ſap his Name is A. and then he _ 
rejoin and ſay that he made no ſuch Deed; and this he. muſt 277. 


Lutw. 855. 


Lawrence verſiss Martin. Hill, 4 Ann. B. R: x h 


ment that he was an Attoznep de C. B. and a Reſpondeas Guss“ 


ouſter awarded, Nota upon a Reſpondeas ouſter, no Notire neex Heb. /. 


de Ante, a. 


6 ABATEMEN T. 
where one Out; Addition, it cannot be neceſſary in the ſecond; nay, tis ſs 
Proceſs is far from that, that the inſerting ſuch an Addition would vittate 
grorwer che the ſecond Krit, fo2 where any Crit v2 Pꝛoceſs is founded upon 
litter muſt @q foqmer, it muſt purſue the kozmer, and cannot vary: Ee per 
purſue ar, Powel, an Addition was never bern in a Writ de homine reple- 
aaly, glando. | | N ä 


Lett verſus Mills. Hill. 2 Ann. B. R. 


(14) Efendant pleaded in Abatem entquod ſuſcepit ordinem. milita- 
Plea, quod | rem de jam Miles exiſtit,and upon demurtet it was held; Fir, 
—— — that quod ſuſcepit ordinem militarem, &c. was a very pꝛoper way 
rem, &c. ok expꝛeſiing, he was made a Knight. V. Statute de Militibus ; and 
Matter __ that Miles without Addition is a Knight Bacheloz, 2. That 
Person need there needs no venue where he was dubb' d, koz any thing that 
not be plead- concerns his Perſon ſhall be tried where the Action is laid: Pet at 
ed with ve. Jaff a reſpondeas Ouſter was awarded, quia not ſald he was a 


"ie" Knight befoze, 02 at the time of the Bill exhibited. | 
Walden verſus Holman, Hill. 2 Ann. B. K. 


C's). A Ction of the Caſe was bought foꝛ Wozws againſt Benjamin 
pleaded. Walden, Defendant pleaded in Abatement that he was bap⸗ 
_ of tlzed by the Mame of John, & per nomen & cognomen de John 
che Waris Walden ſemper, &c. cognitus & vocatus fuiſſet, abſque hoc, that 
tbe Point of he was called 02 known by the Name and Surname of Benjamin 
Bie Fes a: Walden, Plaintiff replied, Pe was called and known by the 
and the In- Mame and Surname of Benjamin Walden, & hoc petit quod 
eucement  Inquiratur per patriam: Defendant. demutred, and it was urg d 
dne wc that the material Part of the Plea was the Name of Bap⸗ 
tiſm, and that he could not have another Name ; and that: the 
Traverſe was needleſs and frivolous, and the Matter pzecedent 
was the Subſtance of the Plea : To this Opinion Powel Ju- 
ſtice at firſt inclined ; but at laſt a reſpondeas ouſter was a⸗ 
war ded per tot. curiam; fo per Holt C. J. one may have a 

nomen & cognomen that never was baptized, and Chauſands in fax 
habe: Alſo one may be baptized by the Name of A. and be con- 
- firmd bythe Mame of B. as Sir Francis Gawdy was; not that he 
thought the firſt Name ceaſed. Alſo he thought it would not be a 
. Tufficient Anſwer oz the Defendant to ſap he was baptized by the 
- Name ok A. without averring. alſo, that he was ever called and 
known by that Mame 2 But ſuppoſing it had been a ſufficient 
Auer without moꝛe, yet ſaying he was baptized &c. was no moze 
than Inducement, which is waived by the Traverſe ; ſo that the 
effet of the Plea is, that the Defendant was never called by the 
Name of A. B. And the Chief Juſtice ſaid that the Traverſe 
was material, and likewiſe the Inducement Jud. quod — 

3 p piot 
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Lepiot verſus Browne. Hill. 2 Ann. B. R. 


NE bzought up by Habeas Corpus and in Cuſtod- Mar. Mod. Cafes 
was declared ag ainſt by the Name of A, B. de D. in Cuſtod. 9%, 
Mar. Defendant pleaded in Abatement, that his Father lived in D. fr cr A4. 
likewiſe, and that his Name was A. B. and ſo becauſe there was dien bad. 
no Addition pet. Jud. de billa z and it was urg d that though this be by 7 l. 
Vill and not within the Statute of Addittons, pet by Common Law 
there ought to be an Additton to diſtinguiſh Father and Son, viz, Addicions at 
Junior and Senior; and if the Son be ſued there ought to be an Lem bes 
avoition ; aliter if the Father. Vide Raſt: 310. 3 fl. 6. 5 55. norms 
37 H. 6. 29. b. 4.4 E. 3. 31. 8 E. 3. 50.21 H. 6. 26. b. 5 E. 4. 25. nior. 

er Holt C. J. I Father and Son are both called A. B. by . 
naming A. B. the Father prima facie ſhall be intended; but if a Father in. 
Deviſe were to A. B. and the Deviſo2 did not know the Father _ prima 
it would go to the Son: Suppole one deals with the Son and Hob. 330. 
knows nothing of the. Father, muſt he bzing his anton v. A. B. Any matter 
Junior? Jf this had been an Oxiginal, and the Father and Son guiſhes cho 
had lived in different Counties, there had been no need of this Perſon makes 
addition; but this is an Aﬀton v. A. B. in Cuſtod. Mar. you muſt geidanen of 


ſhew there is A. B. the Father in Cuſtod. Mar. too. Judgment quod Junior not 


reſpond. ouſter niſi. neceſſary 
Linch werſits Hooke. Mich. 3 Ann. B. R. * 
| | Mod. Caſes 
311, 


A Woman was arreſted by Name of Minors, and gabe a Ball- pe. . 
A Bond to the Sheriff by that Name. Et per Cur. It une be-aficr ek 
arreſted by a w2oug Name and bzought into Court, he may plead za Bond 
Milnolmer, and whatever. a Beil-Bond may do in other Caſes, in cates CNY 
{Cale of a _feme Covert, ſhe may plead, it cannot eſfop her; fyz may plcad he 
e may pleab non eſt factum. per Cur. Et per Cur. eodem termino We 
in another Caſe it Wag ſaid, Jf A. give Bond by Name of B. 102 Nat 
and he is accodinghy ſued by that Name of B. he may pleay Mil- eas 
noſmer, and the other may reply that he made the Bond by the oe, Þ 85 
Name of B. and eſtop him by demanding Judgment, if againſt his i nor ba 
own Deed he ſhall be admitted to lay his Name is A. and then he Name. 
map rejoin and lay that he made no ſuch Deed ; and this he miſt 27. 
do without Dyer, fo2 if he pꝛay Dyer he admits his Name to be B. O's b,3. 
| Tlatw. 655 


Laurence Verſus Martin. Hill. 4 Ann. B. R. 1 : 


5 | ; * . 3 4 | { 112 of 

'" A Attoꝛney was dued as Adminiſtratoz, be pleaded in Abate⸗ (18, 3. 

A ment that he was an Attoznep de 12 B. und a Reſpondeas aged 

ouſter awarded. Nota upon a Reſpondeas oufter, no Notire neex Heb. 199 
i oe ate, 2. 
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5 be given. of it; fo2 the Defendant is ſuppoſed to be attending 
upon his Cauſe in the Paper to maintain his Plea, M. 3 An. 


— 


B. R. per Holt C. J. 


| Stroud verſus Lady Gerrard. Mich. 6 Ann. B. R. 
Vide wo Intratur Mich. 5 Ann. 439. 

ag. 710» 5 DEED f „32min ; 
Nbg: A Sſumpſit ob Won bone verſus Eliz. Gerrard, Defendant pleads - 
apres Com. in Abatement her Name was Honoria and not Eliz. Plaintiff 
Vd blis. replies quod impoſuit Commune Balliym per nomen Eliz. and prays 
Honoria Judgment if the ſhall ſay her Name is not Eliz. Et per Cu. 
Quod per , The putting in Ball is the Art of the Court and not of the 
K Comperuit, Patty, and therefo2c cannot eſtopher 4 but the Defendant appearing 
1 ir hp that Name may eſtop himſelf; and Bail is an Appearance as 
well as Bail. But then it ought to be pleaded as an Appeatance, 

ik the Plaintfff will make uſe of that as an Eſtoppel. . In Debt 

on a Bail-Bond, if the Defendant has put in Common Bail, he 

cannot plead he has put in Common Ball, but Comperuit ad diem, 


1 


fo? he muſt plead accowding to the Operation Thihgs have in Law. 


Hetherington verſus Reynolds. Mich. 6 Ann. B. R. 


( 20 ) NM Aion of Debt was bzought againſt the Defendant as a 
—.— feme ſole, in the Palace-Court ; after Appearance and Plea 
Adder Suit in pleaded the married, and then removes the Cauſe in B. R. per 
inferior Curt Habeas Corpus, and here the Plaintiff declares againſt her in 
commenced, Cuſtod. Mar. Defendant pleaded in Abatement, ſhe was married 

batement At the Time of the Habeas Corpus ſued out; and ruled a good Plea 


in the ſuperi- foz here the Poceedinigs are de novo, and the Court takes no 


or Court af- 


tee Removal. Notice of the Pꝛoteedings below, oz of what pzeceded the Habeas = 


Buc on mov- Corpus; but the Courſe itt ſurh Cale is to move the Matter to 
Tag re the Tourt upon the Return of the Habeas Corpus, and the Court 


Hab. Corpus will grant a Procedendo; fo? tho' a Habeas Corpus be a (rit of 


Court will Right, pet where tis to abate a tightful Suit, the Court may 
rant Proce- | ; | 
bends, kelüle it. N 
, Michaelmas 6 Ann. B. R. 
MEFs E iald in Devonſhire to be ttien at Exeter; the De⸗ 
ee E, fendant died the Day bekoze the All zes began at Exeter, and 
foreche Com · Upon a Trial on full Evidence, Uerdict pro Quer. and Motion in 
miſſico- Dey, Arreſt of Judgment, Et per Cur. Firſt, the Death of either Party 


hs — befoze the A3es is not temedied by the Statute: But ik the Par- 


eee tp dies after the Amzes begins, tha the Trial be atter his Death, 
Swen that is within the Remedp of the Statute; fo2 the AMzes is but 


an  oneDoyinLaw; and this is a temevtal Lat, and ipal be conffrued 
ea i { - 


favourably. 2. The Court held that in this Caſe it was in their 
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Dilcretion wbether they would upon Motion arreſt Judgment 02 
put the Party to a Writ of Erro2 2. Arcozdingly they tefiiſed to 
arreſt the Judgment and the Party was put to his Writ of Er⸗ 
roz, that the Point might be put in Iffne and tried by a Jury; 
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Win ee Wilkin Eil 2 W. & M B 1 
N dune, and veciores that che Defoiant intending to g ; ; ; 


—_ Sea, be delivered him a Box any Goods, which — R 


Defendant p2omiled to diſpoſe of fo2 him, and to give elenden 
im an Account thereof at his-return 3. Defendant pleaded: in kerne, 4: 
Abatement, he was the-Jlaſhtif's Baff and merchatidized the be was Beit 
ſald Goods, and that he ought to bung Account and not an Anton autre 
am the Cate: Non allocstur; fo the fittan being grauen bu att drr 2s 
expreſs Phonaile, Affumplt Bes as well as Account, and the Plain, c: 
Ut has des Elexion. Note, The Dbjezion was, that in Account g F <=. 
again the Defenvant as Bali he would have Allowances, Sc. Et © amen 
per Holt . There is ſome inconvenience tn giving a long.rambling 22 well 
Account in Cuidence te a due: But where-ever one dds as Bai. 
liff; he pzothiles to render Account; 


wo © 


Poultcr #erſas Cornwall. Trin. 5 Ann B. K 


did not lie, but Account: Fa it a 9 
cial Purpole, as to account-s2 to 


g negietted o)-refuſed to er a 
which he received its Aud Mone . 


Et per Cur. The Gerdic has aided this Declatation, kon it inutt "en 
be intended there was P2oof to the Jury that the Defendant rg: Aided by 
ſomewhat * 


8 Nine 11 RAIN 


—— — 


- — 


bor ehefome, tiquing of the ſame Nulance, but can never hav 


tain'd her, per 
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Rogers verſus Cook. Trin 4 W. & M. B. R. 


(1) Bꝛougbt an Action as Adminiſtratoz to A. and de⸗ 
AQion by 1 clar'd on an Indebitatus Aſfumpſit to A. and an inſi- 


Adminiſtra- 
tor. Indebita- 
tus Aſſumpſit 
ro Inteftare, rer the Declaration was held ill; fo2 the Plaintiff in one action 


and infimul 


Computaſſet Cannot pꝛoletute his own Right and another's: . And the reaſon 
for Money ig, becauſe the Coſts to be recovered are intire, and then the 


's mul Computaſſet between Plaintiff and Defendant fo2 


aue der, Mlaintiff can never dittingaiſh How much he is to have as Ad⸗ 


pot join«ble. tniſtratoz,” and how much he is to hold as his own. 


* 1 ; . 
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e N Affumpfit on the'Ciiſfom-of the Realm and-Trover agaf 


cone 1 Carrier joined in the ſame Declaration z after Uerdit fo2 the 
ReaIm'and + Plaintiff and intire Damages, Judnmene* was arreſted:;” foz! the 


Trover dot © Aﬀſympſie is ex quaſi contratug nde contra and a Toft cannot 


joinable in 


Action a. be joined; and in the Cale ok Marttsews aud Hopkins, 1 Sid. 244. 


_—_ ſaid he had ſeen. ; . — ai 


]oohfſon verſus Long. VST. Will. Il. B. R. 
(3) A Ction ſur le Caſe, kz ereing a Mulance 2. die Febr. De- 


ar , / kendant plended u p202 Arlon brought koz ecefting'a Nu- 


for the | | * 
krection of fance 20. die Marti and à recovery thereupon, and avers theſe 


Nuſree ». to be the ſame Nufahce and Erenton ! Plaintiff demurred and 


or recovery Judgment ugainſt him; fo2 he may have an Ackion fo? the con- 
thoꝰ laid at © anew Acklon 
dieren dey. fog the fame Execkion. MIN 4 


dan 1 a and , 
ſight. P al: t2:W, B. R. 


1» 35444 3 3-37 
I : . hs 6 

Caſe or Tro- Pitts verſus Gaince and Fo 

ver quod fuit 

Magiſter na- 


vis, and D** & Ction ſur Je Caſe, ko that he was Maſter ofa Ship, and that 
| it was laden with Coꝛn in ſuch a Harbo2 ready to Sail fo 
quod fuit im. Dantzick,. and that the Defendant entred and ſeized the Ship, and 


| detained 


peditus in 
Viagio. 


I . BP! * 


Money due to the Plaintiff himſelf. Upon Demur⸗ 


% 


ACTION in General. ul. 


tt. Adi... io. omma_wO 


detained her, per quod impeditus & obſtructus fuit in Viagio. De- He1d u ell far 
fendant juſtified fo: Toll and Pozt Duties; but his Plea being Gepe 
naught took this Exception to the Action, vir. That it ſhould char be might 
have been Treſpaſs, Vide 4 E. 3. 24. Palm. 47. 13 H. 7. 26. Holt bave bad 
C. J. In the Caſes cited the Plaintiff had u Pꝛopetty in the thing . a 
taken ; but here the Plaintiff has not a Pꝛoperty; the Ship was don. 

not the Baſters but the Dwners : The Paſter only declares as 

a particular Dfficer, and can only recover foꝛ his particular Loſs. 

Pet he might have bzought Treſpaſs as a-Bailiff of Goods map: 

and then as a Bailiff he could only have declared upon his Pof- 

ſeffion, (c. that he was poſſeſſed ; which is ſufficient to miaititaiti 
Treſpaſs. Judgment pro Quer. 


Fetter verſus Beale. Trin. 13 Will. III. R. R. Intr. Pal: 
10 Will. III. 


N an ation fo2 Aſſault, Battery and Malhem, derlares thak ( 
the Defendant beat his Þead- againſt the G2ound, and that A", 5c 
bought an Aﬀion of Aſſault and Battery fo2 that, and re- Maiben, che 
covered; and that ſince that Recovery, by reaſon of the ſame Sat- *-iocif 
tery, a piece of his Skull was come out. The Defendant pleaded tte: jt: 
the Recovery mentioned in the Declaration in Bar, and avers ment in for. 
it to be fo2 the ſame Aſſault and Battery: The Plaintifdemurrs, gr on 
And Shower pro Quer. urged this ſubſequent Damage was u Battery, «od 
new Matter which could not be given in Evidence on the firſt dre =». 
Recovery, when it was not known ; and compated it to the Caſe Hong” 
of a Nulante where every new Dzopping is a new AZ. I a happen'd - 
Man beat my Servant and he die, J loſe my Action and mug 2 
pꝛoceed by Indidment, and by the ſame reaſon that a Batter ex 
poſt map defeat an Action, it may alſo give an Action: Sed Holt 
C. J. contra. Every new D2opping is a new Nuſance, but here 
is not a new Battery, and in Treſpaſs the grievotiſneſs 02 con- 
 Cequence of the Battery is not the ground of the action, but the 
Mealute of the Damages, which the Jury muſt be ſuppoſed ts 
have conſidered at the Trial, Judgment pro Def. A 


1 ACTION 
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Fayne verſus Partridge. Trin. 3 Will. II. B. R. 

5 a 5 ae * we: 17 , 


"FA D that the All of Littleport is an Antient lll 


Common Fer- ij and that there has been time out of mind a Ferrp 
/ 22 "over the River there, aud that it was a common Pa: 
ing Toll,(but ſage fo2 all the-King's' People paying Toll, and that 


* of the Inhabitants of Littleport had Paſſage Toll-free, and that the 
Toll-free.) Deternaut was Owner of the Ferry and let it decay, and that the 
One of A.  Plalugiff requeſted him to let him ga aver the Ferry, but he refuſed. 
-m3y briog a Defendant pleaded he had built a. Bridge. in the place of it, &c. And 
taking Ton, Upon Demurrer the Court held the Owner could nat let down the fer- 


bur norfor bg ann put un a Budge without Licente, and an ad quod damnum; 


5 — vey: gra 9d Cuſtam was good in the nature ot an Eaſement, but 
ede de that the Cuſtom conſiſted not in the Right to pals, fog that was 


common to all the King's Subjes,-but in the Right to paſs Toll- 


Forte thee? Reg. That therefozp the Plaintiff causa not maintain an Acton 
-publick. kg n0t;;palling, fog in any other Subje# might bzing an Aﬀtion, 


Term gat  Whiſh Wwonid be endleſs, and inüntte. Aliter, if Coll had been ex- 
ſuppreſs· that (if) and nad by bim; that had been a ſpecial Damage, but dith: 
Dame, de can only it 02 being Infomation. * 


bree e. e We 
, ns 2 2 
«d quod dam- Willian & verſus Grey. Paf 3 W. 3. B. N. Intr. Paſ. 6 W. 3. 
ene en Won 5.471186 5 LOSE 

„ W : jams the Enecuto2 of I. S. b:ought Caſs againft Crey the 
pany 95 Sheriff. fo2 that his Teſtataꝛ having recovered — 
Executor for in Debt, A. ſued out a Fieri facias, whereon the Defendant return d 
le hein he had levied 19 1. 5 8. 4 d. and that he had taken other Goods 
in che Life the value of 40 8. which remain d in his Hands pro defectu emptorum 
time of Te. and that A. had no other Goods, ubi revera the Sheriff had levied 
well within dhe Whole Debt, and averr'd that afterwards A. became pooz, and 
Statute 4 E. 3. Uttable to ſatisfy the reſidue of the Debt. Uerdit pro Quer. *Twas 
«.7.ence Ad imatrsdt of Judgment that this was a perſonal Tozt and 
between not Within 4 E. 3. c. 7. Sed Cur. contra. There is a great differ- 
meſne Fr>- ence betiveen meſne Pꝛoceſs, as the Caſe in Jones 173. Noy 87. 
ccution 35 to Latch 167. Poph. 187. and this Caſe, which is a Pꝛoceſs in Ex: 


ecution as to 


this Aion. ecution, £02 by levying of the Goods a Right was veſted in the 
Hicks 


Teſtatoz Judgment pro Quer. 


___ =- 


"III 


TION fur le G ASE. 13 


Hicks verſus Downing. Mich. 8 Will, III. B. K 


intiff declares he was poſſeſſed of a Meſſuage fo2 a term at (3) 
ears adtunc & adhuc venturo, and being *fo' poſſeſſed, de- {<< wales 
miled it to the Dekendant fo2 thꝛee Pears, Virtute cujus the De Amence * 
entered, and being ſo poſſeſſed, reverſione inde eidem Quer. * 
ſpectan. ſo negligentiy kept his Fire that the Houſe was burnt dag . 
down, and Uerdix pro Quer. Mob d in arreſt of Judgment, that Leſſee can't 
tho the Plaintiff had a term adtunc & adhuc venturum, yet that e enen 
might not be ſo long a term as the term of the Under⸗Leſſee koz che <:c: er 
e Peas, and this Afton lies not without a reſiduary Inte“ *» Uader- 
„ by which tneans he is liable over to him that has the Ahe. F. 50, , 
titance : The Court allowed that, but thought it appeared here PrzinciFin 
a reſſduary Intereſt, it being laid to be an Under-Leaſe, and wen gen 


not an Amgnment with theſe Cows, Reverſione inde eidem Quer. reſtdusry tn» 
ſpectan. | | rereſt, 


MT: 
= - 


| Turbervil verſus Stamp. Mich. y Will IL B R. 


> on the Cuffom of the Reatm quare negligenter cuſto- ()) 
&_7 divit ignem ſuum in Clauſo ſao, ita quod per flammas blada CRIES: 
Quer. in quodatri Clauſo ipſius Quer. combuſta fuerunt. After Uet: he bf Fire. 
dit pro Quer. it was objeted the Cuſtom extends only to Fire in i Malo pa, 
is Houſe, o: Cartilage (like Goods of Gueſts) which are in his Pr gaga ie 
over, Non alloc. Fo2 the Fire in his Field is his Fire as well as Prince's 
that in his Houſe, he made it and mut fee it does no harm, and cen in ro 
anſwer the Damage if it does. Every Wan muft uſe his own ſo gia 
as not to hurt another; but if a ſudden Stozm had riſen which - + 
' could not ffop, it was matter of Evidence and he should have 
tewed it, | OE.” ee, 
Savil verſus Roberts. Mich. 10 W. 3. B. R. Intr. Trin. 999g9“.:. 
| 1 


Eclares quod Defendens falſo & malitioſe abſque aliqua pro- Adee 
q babili Cauſa ipſum indictari cauſavit de =o * 7 — 5 
dictamento ipſe placitabat non culp. & fuit inde per veredict. Ju- rt wot 
ratorum acquietatus; per quod magnas denariorum ſummas & ter icquiteat 
muſtos labores expendere- & ſubire coactus fuit : Apon non by Verde. 
eulp. the Plajntiff had a Uerdi#. and Judgment in C. B. which 
was now affirmed in B. R. Jt was objecked that this would di 
courage Pꝛoſecutions; and at this rate the Pꝛoſecutoꝭ, whenever 
he is in the wong, 02 miſcatries, will be ſubſen to an Amon. Et 


per Cur. | 
2 | "WY 


—_— — — 
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14 ACTION ſur le CAS E. 
Amerci= i. A Civil Aülon differs very far from an Jridizment. Foz in 


free that the Defendant has his Coſts, and at Common Lawthe Plain- 


were affeer'd tiff was amerced pro falſo Clamore, foz the Eſtreats of which d. 
by Jory vpon mertlaments Warrants were conſtaritly delivered to the Cozoners, 
che Coroners. ho by a Jury affeered them accozding to the Malice oz Ueration 
of the Plaintiff. Alſo in Civil Along the Plaihfiff aſſerts a Right | 
oz complains of an Jnjury, and therefoze the Court held, That to 
ſay, A is a Baſtard and 1 am the Heir, is not adtionable, becauſe 
be is a Party concerned and aſſerts a Right. Aliter, if he had not 
Bringing an Ade, and 1 am the Heir. Vide 4. Co. Sd to bing an Acklon, tho 


Action not there be no good Gzound, is not ationable, becauſe tis a Claim 


actionable, 


the' nothing Of Right, and he has found edges and is amerciable pro falſo 
con 2 Clamore, and is liable to Coſts ; but pet if one has a Cauſe of A- 
Colli On to a ſmall Sum, and take out a Latitat to a very great Sum, 
At of d has no Cauſe of Ation at all, and pet maliciouſly ſues the Plain; 
Wrong, tiff to the intent to impziſon him fo2 want of Ball, o2 do him ſome 


2 ſpecial pꝛejudice, an Adion ofthe Caſe lies; but then tis not enough 


bern. do declare generally, that he bzought an Action againſt him ex mali- 
litia & fine Cauſa, per quod he put him to great Charge, 8cc. but 
he muſt ſhew the gricvance ſpecially, as in 1 Sid. 424, ſe. where- 
as he owed him the Defendant 100 l. he ſued him foz 500 I. and 
to hinder him from Ball affirmed to the Sheriff 500 I. was due, 
concern's Per quod he was impꝛiſoned fo; mant of Bail; o2 1 Saund. 228. fo 
proctre A. that the Defendant intending to pzocure bis Impziſonment, where 
hou there was no Cauſe of Adion, o; without any Caule of Action, ſued 
my bim in an Aﬀion fo2 300 1. whereupon he was arreſted and impzi⸗ 
* [a foncd, Sc. And pet if one that is not concerned, as a ſtranger, 
him. pꝛocure another to ſte me cauſeleſly, I may maintain an Action a- 
_ Fainff him generally. Vide N. B. 98. m. 2. Inſt. 544. 3 Cro. 378. 

20m 2 2. N a Man be falſly and maliciouſly indided of any Crime that 
cioully eay- Map P2ejudice his Fame and Reputation, he map bung his Atton, 
ling H to be fo he is falfly ſcandalized by the Malice of the P2oſecuto?, and this 
indited, 18 a Damage fo2 which the Law gives an Aﬀton. 1 Sid. 46. Yel. 
is demaifies, 15. Lut. 122. So if a Man be falſly and maliciouſly indicted of 
co b. K a Crime that ſubjets him to Peril of Life o; Liberty, and fo2 which 
tepriſn- he map be punifhed, he map bing his Aﬀion, fox he is indangered 
ment. 2. in it} this Relpeck and receives a Damage, fo2 which the Law gives 
Nezutstion, as gn Aﬀton. So if a Man be fallly and malicioully indited, tho? it 


5 pence. neither touch his Fame no; Liberty; foz it is injurious to his Pzo- 


ey, as by Ex- perty in putting him to a needleſs Expence, and a Damage to 


bn a» one's Pꝛoperty will maintain an Attion as well as a Damage to 

Caſes cho' his Fame 02 Perſon. Vide 3. E. 3. 19. 3 Aſſ. 1. 7 H. 4. 31. 11 

gn be H. 7. 25. 26. N. Br. 106. Sty. 379. 

Igneramus 3. CUhere a Man is falfly and maliciouſly indf#ed of a Ceime, 

recuroed, but Which hurts his Fame, and which is a ſcandal to him, tho! the In⸗ 

oer in tbe  dittment be inſufficient, oz an Ignoramus found, yet an Adlon 
lies fo2 the Slander ; becauſe the Miſchief of that is effefed. So 
it is if it indangered his Libertp and he was aduallp — 
| eo 


_ 


Dtherwile where it * concerns his Pꝛopertp, koꝛ he cannot ſuf- 
ker in that in either of thoſe: Caſes.. 

But tho' the Action lie, pet it is not to be favoured, and therefo? e N. B In an 
1ſt. Jf the Jndifment be found by the Gzand Jury, the Oekendant N 
ſhall not be obliged to ſhew a pꝛobable Cauſe; but it hall lie on Leiculiy pro. 
the Plaintiff's Side to pꝛove an expꝛels Rancour and Malice. 21y, * 
Ik Ignoramus be returned, where-Jndiment contains na Scandal, 5, rg 
02 the Party has not deen tmpaiſoned, no Aion lies; otherwiſe the Trade at 
if it contains Scandal, 02. the Party has been impaiſoned, but B⸗dger 


then there muſt be Eyivence of-expzeſs -Ranco2 and Me koꝛ 1 
Innocence is not ſuffictent. 


Judgment arme. quod he was 
put to gr 
Expence: (in which it was agreed that the Indi&ment; was infoficienr) It was reſoly'd | by Par ber 
C. J. and the whole Court upon great Conſideration, that there was no reaſon for this diverſity 
between a malicious Proſtcution upon a good Indictment, and upon a bad one; and that this Action 
will lie as well for Damage by Expence, as by Scandal or Impriſonment, tho' the Indi&ment be 
inſufficient.” Hill. 172 5 B. R. Jones verſus en Intr. Trin. 11 Anne. Rot. 326, 


11 


Robins be, Robins 11 will mW. . R. 


"NASE, foꝛ that the Defendant colore cojuſdam medii Proceſſ i in (6 
lege "cauſed him to be arreſted, and tho'-he. offered a common Cfe for ma. 
Appearance held him to Bail, where by Lam no Sail, wag requi- weer. Ball 
red, and Uerdi# pro Quer. on Non Culp. Et per Holt C. J. 2 
This is a tender ackion. Vou muſt how that the Plaintiff 2»gbc to fet 
being indebted to the Dekendant in ſo much, the Dekendant tool 3 
out ſuch a Tirit fo2 ſo much moze, on purpoſe to. hold him ta Bail ; the Pcoces 
How. elſe can it appear to us whether and how far he mig be held E e 
to Bail in that Acton? And as to what Carthew (aid, hat the ARion 10 de. 
TUrit was ſeldom returned, and they could nat have it ta give in termin d. 
Evidence, and thersfoze it would be inconvenient to ſet it out 
ſpecially in the Declaration, the Chiet Juſtice anſwered,. He might 
have a Rule on the Dfficer to return his Mrit. Vide 1 Saund. 228. 


Au 82 Atton lies not tilt one Duſginal Acton 18 . 2 * 7) 
| ale for ſtop- 


T3309 ie en ping up a 
Iveſo verſus Moore.” Tan xx WE III. R R. "In bi th 
Þ aintiff'sCol. 
_ Hill 9 Wil. ut Rot. 436. an Ber wih in- 
FT tent to. de- 
prive him of 


NAS E, and. veclared that he was poſſeſſed ofa Colliery, and che Profir 
that there was a Highway near, by which he uſed ta Larry his cher 
Coals and that he had a certain quantity of Cpals dug ready fo2 7; FROM 
ſale, and that the Defendant dug a Colliery near his, and intend⸗ Kc. and bis 
ing to dꝛaw away his Cuſtomers, and depꝛine him ak the Pot of en were 
bis Colliery, ſtop'd up the ſald Way, ſo as Carts and Carriages want of Buy. 
could not come to his Colliery, per quod per totum tempus præ- ers. Courc 
_ proficuum Carbonariæ 5 walt. Perdidit * Car- row frag 


** lies or not. 


ACTION ſur le CASE. 


bones fui prædict. pro deſectu emptorum ex Cauſa prædict. mag- 
| ; Fu 13 & depreciat. devenerunt. Non Cul. and Ger- 
du pied Ger. 3 . 
No Aon Al the Court agreed, That where an'Afton ariſes from a pub- 
ng 2 ” > 3 lick Mulance, there muff be a ſpecial Damage, fo? he that did the 
es Nato Nuclarice fs puniſhable at the Sit of the Phblick, and to allow 
cial damvge. All ppivate Perſons their Actions, Without ſpecial Damage, would 
 __rreafe an infinite and endleſs multiplicity or Suits. __ . 
Et per Turton and Gould: Pere is n ſpecial Damage and well 
enough ſet kozth; ko: all Have nor Tolegits, and the Matter 
ſublequent to the per quod is not traverlable. Vide x Rol. 89. Goldsb. 


16 


2 Jo. 146. 156. a ſtrong Caſe. To Hew a ſpecial Damage tis 
ſufficient ts ſay, per quod Servitium, fo2 ſuch a time, amiſit. Hob. 
284. erexit ad nocument. liberi tenementi ſui. 9 Co. 53. per quod 
Commun. habere non poteſt in tam amplo modo & forma. And the 
Damage does not confift in a ſingle Inftance, as per quod Marita- 
gium amiſit, which may be thewn; but in caſt principali it would 
be inſinite. > | of 224 25 
Rekeby und Holt C. J. contra. The Plaintiff's near Sſtua- 
tion pietds him a convenience dt no Right, koz it is the King's 
: Highway, fo2 the equal nſe and SeneUt of all his Subjetts ; and 
| Be Dlantif bas no moze, no no better right khan any Body elle: 
4 nd ther held, a Man would not Have a particufar Ackton without 
deo My can A Paffeltör Mrfury 02 a pavticuldit Might, which are the Gzounds 
= Aan fipoſt which all 'Atttons are women Ae to which they muff con- 
o 


_. _ en, Vide 2 Saund. 115. 3 Cro. This Plaintiff had neither a 
'  aty or a pore Pattituilar Kigbt in this Clay, no2-a particular Jnſury z Foz the 
icular Right. Yroppage ts common to every une as well as to him; and an In⸗ 

 _ Oifmnt would lap it ad nocamentum omnium ſubditorum per 


were fonnded on a particular Right —as Caſe foꝛ a Stoppage 
where one has a way, a Water-Courſe o: Common to his Houle, 
Mlll oz Tenement, there the Aion fs founded on a particular 
Right, anb4ies without the per quod. ad "3" 
Aly, They held, that ſuppenug pere was a patticular Injury by 
ſpetial Damage, that ſpertal Daniage'is not Akciently let fozth ; 
Not ſufficient FO2 it is not ſufficient to ſay, he loſt Cuſtomers, oꝛ Buyers could not 
2 ge. come ; without Hewinng Buyers Were coming and were hindered. 
eue, Vide a Lev. 524. 233. and the Cate in 1 Rel. 53: bas been often 
could not dent, and ig not Tac, fo the Damage muſt be ſpecially <ewn, 
one, but - whete rhe Caows'themfelves are not Aﬀtionatife. 1 Rol. 58. n. 1. 


* „bier Firtive ctten the Cale of Paine and Partridge, 2 W. f 
ind were W. in ches Convt., Cute km net leeping of a Ferry- Boat, 
binde. — —— the King's People paping a Toll, but gratis fo: 
tie Inhabitants of ſuch aUillage, of which the Plaintiſt was one. 

Jn this Cale the Court held the Cuſtom to be good, but _ — 

4 | * ion 


146. 1 Lev. 236. 1 Rol. 63. pl. 31. x Co. 51, Ventr. 114. 126. 


viam illam tranſfeun. And the Eales cited on the other Side 


Gill th 1 Ote dd. 1 Rol. 24. 35, 36. mult wem Who refuſed. And the 
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ACTION fur le CASE W 


Adlon din not lie; fo2 tho' the Plaintiff has a particular Right, On moron 
t that conſiſts in being exempt from Toll, and not in Paſling, Ju | ng 


a publick Nufance, fo2 which the 1Slaintiff cannot maintain an fy Judg. 


Alon mode than any other Perſon, ut the Defendant muſt be ue, 4. 


indidted. afterwards 
The Court being thus divided, and there being a fozmer Rule . cr: 
to ſtay Judgment, no Judgment could be entered. Et per Cur. It 52 2 b, 
the Conrt had been divided on the firff Motion, the Plaintiff b a8 
might have entered Judgment ; but now this Rule muſt ſand oz de Phan: 
be diſcharged, and dilcharg v it cannot be, becanſe the Court is bave Judg. 
equally divided. ef hy | ment becauſe 
| could be 
made to dif. 


Lane verſes Cotton. & al. Paſ. ta W. 3. B. R. Intr. Paſ. 10, charge che 
* | W. 3. Rot. got. — 


O JR Robert Cotton and Sit Thomas Frankland were conſtitu - (5 

I ted Poſt-Waſters General by Letters Parents, accowing to t 22in* 
the Stat. 12 C. 2.c. 35. fo2 ereffing the Poſt-Office; and in the Pa- Matter Gene- 
tent there was a Power to make Deputies, and appoint Servants 72! for Exche. 
at their Clitl and Pleaſure, and to take Security of them inthe dure el. 
Mamre and to the Ale of the King; and alſo that the Oefendants ter delivered 
ſhould obep ſich Owers as from time to time ſhould come from „ jb Obe 
the King, and as to the Revenue, ſhould obey the Ozwers of the vide the Ea. 
Treaſury. Farther, the King grants to them that they ſhould not 2 
be chargeable koz their Officers, but only fo2 their own voluntary ;;.. — 
Default oꝛ Misbehaviour; and this is granted with a Fee ok t 500 1, 

per Annum. Che Plaintiff Lane, having Erchequer-Bills, fnctoſey 

them in a Letter directed to one Jones at Worceſter, and delivered . 

it at the Polſt-Office at London into the Hands of one Breeze, who 


was appointed by the Defendants to receive the Letters, and had 


a Salary; The Letter was opened in the Office by a Perſon un- 


known, and the Erchequer-Bills taken away; and koz this an 


Afton of the Cale was bought againſt the Defendants, and on 
the general Jſſue, the ſpectal Matter foundas is above-mentfoney. 

Turton, Gould and Powis held the Action lap not. 1. Becauſe 2 
the Dffice is fo2 Intelligence and not fo2 Jnſurance. 2. Becauſe a le, 
Breeze is an Officer, and he is liable. 3. It is impoſſible the Poſt- nor, per 3 
Pater General, who is to execute this Office in ſuch diſfant 1. 
Places, at home and abꝛoad, and at all times, by ſo many ſeveral 
Hands, ſhould be able to ſecure every thing. 4. Becauſe Erche- 
quer-Bills are nem things, and this Dffice ts not a Convey: 
ance fo Treaſure. 9 =a6bs 

Holt C. J. contra. He conſidered this as a Letter loſt in the 
Dffice, and not upon the Road; and held the Poſt-Waſfer General 
was liable, becatife the Care of the whole is committed to him, and 
the reſt are but his Deputies : Fo2 the Law makes the Officer, 
whoever he be, reſponſible of 3 both fo2 himſelf = 

is 
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bis Deputy,...as the Marſbal 02 Warden fo2 a Paiſoner, 02 the 
Sheriff fo2 Hoods talen in Execution, foz which he is liable upon 
an extendi facias on the Statute, ag well ag a Levari facias, which 
is at Common Law; oz fo2 a Puloner in Execlition in Debt, 


Officer re- Which is by the Stat. of the 25 E. 3. c. 17. a8 well as in Treſpaſs 


ſponſivle . Vi & Armis, which is an Execution at Common Law: And this 
genf and De. thews that the ©fficer is in Conlequence liable, whether he become 
puty, whe intruſted by Common Law oz by Statute : And there is no need of 
therbis Truſt 3 Contract, fo2 the Law makes him.anfwerable, zip, pe has a 


riſe by Com · «x | aha | 
— fangs Reward, which is the realon in the Cale of Jnn-keepers, Hoymen, 


by Ststute. & c. whd are bound to keep lakelp, and auſwer.all Neglets of thoſe 


ſon-keepers that af under them, and ſo they would be, tha they Would erpeſy 
raking reward CaUtion againſt it. And this Caſe is within the fame Reaſon with 
— thoſe Caſes that make Men reſponſible fo2 negligent keeping, viz. 
of choſe char that if they could not be charged without afligning a particular 
- under neglet, they might cheat any Man living, and it would not be in 
chem. his Power to p2ove it. It is a hard thing to charge a Carrier; 
but if he. ſhould not be charged, he might keep a, Cozteſpondence 

with Thieves, and cheat the Owner. of his Goods, and he ſhould 

never be able to prove it: It would be hard in this Caſe to put 

the Plaintiff to pꝛove a particular Neglef among fuch a Multf- 

tude of Under-Officersz Ergo the Poſt-Waſter is charged with it. 

N Co. 1 b. A2dly, Exchequer⸗Bills are pꝛoper to be ſent this way; fo2 the 
my be wich. CUO2DS are general, Any Packets whatſoever ; aud their being 
in old Laws, nel Things is no Argument againſt it; foz new Things may be 
when they ggyerned by old Laws, when they fall within the Reaſon of thoſe 


fall within  Thiigs which. were the Subje#-Watter of thoſe Laws at firſt, at. 


choſe Things lo when a Man takes upon himſelf a publick Emplopment, he is 
originally the BOUND to ſerve the Publick as far as his Jmployment gocs, oz an 
Subjekt-Mat. Acton lies againſt him fo refuſing. Thus, Ik a Farrier refuſe to 
rer of thoſe ſhoe a Hozle, an Jnn-keeper to receive a Gueſt, a Carrier to carry, 
Vi.vwr When they map do it, an Action lies; their Underſtanding is in pꝛo⸗ 
rekes a pub. poztion to their Power and Convenience. Dy. 158. 

lick Ewploy- yl, Ik without this Ack oz befoze it, anyPerſon had voluntarily 
bound ro let up ſuch a Poſl-Dffice, that Perſon had been able to an Afton ; 
ſerve the and conſequently ſo is the Poſt⸗Maſter; fo? all other People are 


Publick ** excluded: The nature of the Office is the lame, and he is in on 


far #s that 


extends. the lame Terms. 1 | 
Deputy is  4thly, Tho the Maſter be liable, pet Breeze is chargeable 


9 * alſo; But he is not chargeable as an @©fficer, but as a 
a Wr0"S-  CUong-Doer. It is upon this Reaſon that an Acton lies again 
the Gaoler as well as againſt the Sheriff, fo2 a voluntary Eſcape z 
foz it is in nature of a Reſcue : But fo2 ,a negligent Eſcape, 
the Ation lies only agatnſt the Sheriff, Vide 1 Leo. 146. 3 Cro. 
175. 743. 1 Ro. Rep. 78. Jil repozted, Noy. 90. 
5thly, What is done by the Deputy is done by the Pꝛincipal, and 
it is the Ait of the Puncipal, who may dilplace him at pleaſure, 
N even 


© 
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even tho' he were conſtituted foz Life. Vide Hob. 13. Mo. 856. Ad of Depu- 


And the att of the Deputy may foxkeit the Office of his Punctpal. P che 
39 | * 


6. 34. | Princlpal, ba- 
6thip, The King's Diſcharge may be goovagaintt the King as © quis 
to his Kevenues, but not as to the Subjeck; fo2 it cannot hin. 
der him of a Remedy the Law gives him. Judgment pro Def. 


Pantam verſus Iſham. Paſ 13 Will Ill. B. . 


02 the Jury found that the Plaintiff being ſeizen in Fee (2 
of Sir Stables let one ta the Defendant at Will, and the Cute kor == 
reſt to other Perſons foꝛ a term of Years pet induting; and that the Fins bis 
Defendant kept his Fire lo negligentlp, that it bitrn'dthe Plaintiff's Fire per 
Stable, and alſo the Dekendant s, and the ather Five Stables. — — ha 

Jt was agreed, That ik one ſeized ok a Paule in Fee, make, g era L-fee 
Leafe at CUiti,and Leſſee negligently burns the Houſe,noAition lies; 1 
koz he had it in his Power to ſecure hinfelf'by Covenant 4, Secas, in Fe; 0- 
if Leflee fo2 Pears make a Leaſe at Will, not dut_thathe might ſe- cberwiſe by 
cute himſelf by Covenant, but becauſe he is auſwerable over. to bor Fenn 
his Lefſoz, in that_reſpett he ſhall have an Acklon on the Cafe. or Stranger. 

Allo the Court held, No Acton lap againtt the Defendalit ko the ei Tee 
Stable he took, if the Fire had ceaſed there; but if it goes In, and Scans. . 
burns his next Neighbour's, he chan have an ackion foz his Lols, be⸗ 
cauſe he is a Stranger, and had it not in his Power to make him 
covenant to be careful; and by Conſequence ſo may the Tenants 
of the other Honſes. page bribery eee * 5 

Laffly, That the Leſſo2 might bzing Aﬀtions againſt the other 
Leſlees, and ſo might they againſt Leſſee at Wilil; and as-the 
Leſſo2 might ſue the other Tenants, and they ſue Tenant at 
Wilt, the Leſſoz ſhould have his Cleckion. Vide 3 Le, 358. 

| | t 12a 2243 SEG R8: ; l 

Aſhby verſus White. & al. Mich. 2 Ann. B. R. 
4 upon the Cale againſt the Conſkables of Aylesbury, and (10 
{ A Declares that the King's'TWrit iflued and. was delivered to cg be dur. 
the Sheriff of Bucks fo2 Election of Knfghts ok the Shire and angle or 
Burgeſles of Bozoughs to ler ve in Parliament; whereupon the * Borough for 
Sheriff made out his Precept to the Defendints, being Conſtables ang err. 
of Aylesbury , f02 the Eletion of two Burgeſſes fo that Bough, inEle&ion of 
which was delivered, and the Burgeſſes duly afſembled to chooſe, — 
&c. and that the Plaintiff being duly qualified, &c. offered to give it rer 
his Uoice fo2 Sir T. Lee, and S. Mayne, Eſq; but the Defendants lies nor by 
obſtruted him kram voting, and refuſed and would not receive his tel 
Uote, no2 allow it. Upon not Guilty, a Aerdick was found fo2 the C J. 
Plaintiff, and after Motion in Arreſt, of Judgment, the Court 
gave their Opinions Seriatim. ws Te 
4 * Gould 
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. Corporations. 120. 


20 10 N tur le CASE 


Sould J. was of Opinion fo2 the Dekendants, that the Aiion 
ws not maintainable, becauſe the Conſtable acked as a Judge, 
and not as an Dfficer, and that in a Parliamentary Matter. 
Als becauſe the bindering ok a Uote is damnum abſque Injuria. 
9 . 8. 60. 2 Lev. 114. 19 H. 6. 44 Hob. 267. Farther, he held 
tit would. beget multiplicity ok Actions, (Vide 5 Co. Williams's 
Cale) and that this was out of time. It ought at leaſt to 

follow and not ta pzecede the -Adjudication of the Houſe of 
Commons. 2 Cro. 368. The Keaſon of Stirling's Caſe was be- 

cauſe the refuſal of a Poll occaſioned. the loſs of the Place of 
Budge⸗Maſter, which. was a real ]Nofit : And the Caſe of an 

+ - . . Aﬀton by a Freeman foz refuſing to admit his Qoice tn the Eleftion 


dee a Tod Havel was, becauſe he hay no other Remedy but this 


Alion; but this differs, Vide. 2 Lev. 50. 2 Ventr. 50. 2 Lev. 250. 
Poris J. ad idem, That the Defendant, tha not pꝛoperly a Judge, 
is qua a Judge; that when the Matter comes betoꝛe the Houſe of 

Commons, che Plaintitf's Uote mill be allowed; and therefoze he does 


4 — 01 his Puivilege ; de minimis non curat Lex, and this In- 


futp, tit de one, comes within that Rule ; and be mention d the 


een 3. which ofves an. Aion fog double Return, to the 


 -__ _ Canbibate, and that.befoze the Statute. 23 H. 6. the Candidate 
had no- Aon koz a kalte Return; and that in 1641. there were 
SBedentz double Returns, and yet no Atton bꝛougbt, d2 At made; 
and fron thoſe Statutes giving new Aﬀions in thoſe Caſes, he 
inkerred no Aton lap fo2 the Aoter at Common Law: Farther, the 
Judgment here will not bind the Commons, noꝛ be Evidence there; 

fo the Commons are not bound by our Determinations; and laſt- 

lp, omnis Innovatio plus novitate perturbat, quam utilitate prodeſt : 


- . 


1 Bul. 138. 

_ Powell J. dickeren from Gould and Powis, the one holding him 
Judge, the other quaſi a Judge, fo2 he mult be a Judge oz not a 
Judge, and there is not any medium: That here he is an Offi: 
l cer; as ſuch he is ta execute the King's Writ, and has nothing 
but a miniſterial Pamer: In other Yatters Powell agreed with 
the other Two, urging that the Right of Eleftfon ok Members 
muſt depend upon the. Right of,the-Eleftozs, and the fozmer the 
Righe af . Parliament are to decide, and the Plaintiff may petition the Par- 
lecken of liament to determine it; and after that, may have his Aion, but 

Members of not betoze ; and therefoze was not without Remedy. al 
— 2 Holt C. J. contra. e held that the Plaintiſt had a Right to vote, 
al,viz. catione that a Free-holver has a Right to vote by reaſon of his Free-hold, 
en n“ unn it is a teal Right; and the value of his Free hold was not ma- 
Counties, terial, till 8 H. 6. c. 7. which requires it ſhould be 40 8. per An- 
and stine num; Chat in Bozoughs they have a Right to vote ratione Bur- 
* far gagii ; And that in Cities and Cozpozattons, it is a Perſonal 
roughs. Or 2. Alheritance, and veſten in the whole Cozpozation, but to be uſed 
Per wa a, and exerciſed by the particular Members, and that ſuch a Fran- 
hone in chile cannot be granted but to a Coppoxation. Hob. 14. 12 Co. 
Mo. 812. And this is not a minimum in lege, but a noble 
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ACTION fur le CASE 2 


b „ 


Puvilege, which intitles the Subjet to a Share in the Govern- 


ment and Leniflature : No Laws can be made to affe him oz his 


Pꝛoperty but by his own Conſent, given in Perſon if he be cho- „ 
ſen, oz by his Repzeſentative if he is a Uoter : That if the Plain- Wbege there 
tiff has a Right, he muſt in Conſequence have a Remedy to che i Re. 
vindicate that Right, fo2 want of Right and want of Remedy is dess. 

the ſame thing. I a Statute gives a Right, the Common Law Right 
will give a Remedy to maintain that Right ; à Fortiori where Common i 
the Common Law gives a Right, it gives a Remedy to aſſert it. „e 
This is an Jnjury, and every Injury impozts a Damage. Utola- J 
ting the Right of another by a ſcandalous CUo2d is ſufficient Da- 

mage to give an Action, tho the Party ſuffers not a Farthing, and nere: per. 
the pecuniary Loſs be nothing. There Parliamentary Matters 1ameocary 
come befoze us, as incident to a Canſe of ation on the Pzopertp dect 
of the Subjet, which we in duty muſt determine, tho the In incident 40 
cident Matter be Parliamentary, we muff not be deterr d, but are *» Aion, 
bound by our Oaths to determine it: There carf be no ſuch Be: don g 
thod by Petition as my Bother Powell ſpeaks ot; no2 can the determine it 
Parliament judge of this Injury, noꝛ give Damages to the Plaitt- 

tiff fo2 it. But Judgment was given fo2 the Defendant. Note, 

On Friday the 14th of January, 1703, this Judgment was re⸗ 

verſed in the Houſe of Los : Trevor C. J. and Price and Six⸗ 

teen Lows concurred with the Judges of B. R. The reſt of 

the Judges and Fifty Lows concurred with Hole C. J. Altho” 

this Batter relates to the Parliament, vet it is an Jnjury pꝛe · 
cedaneous to the Parliament, as my Lozd Hale ſaid in the Cauſe 

of Barnardiſton verſus Soane. | 


Goddard verſus Smith. Mich. 3 Ann. B. R. 
ASE, fo2 a falſe and malicious Jndizment of Barretey, . (r) 


whereof he was legitimo modo acquietatus, and upon the bond * 
Trial it appeared, he was acquitted no otherwiſe than by Entry diement, un- 
of a nolle proſequi, and whether this was ſufficient to maintain 5 dien 

the Adion was made a Point kfoz the Opinion of the Court; —— I 
and the Court held, this Evidence did not ſuppozt the Declara⸗ Evidence of: 
tion; fox the nolle proſequi is a'Diſcharge as to the Indizment, ane an. 
but is no Acquittal of the Crime. And the Chief Juſtice doub⸗ co maintain 

ted as to the latter matter, and was of Opinion, that the Croton, *is Pech. 
notwithſtanding the nolle proſequi, might award new Pyoceſs Nolie proce- 


upon the ſame Jndittment; gui is no diſs 


charge of the 
Crime, bur 


Tenant verſus Golding. Mich. 3 Ann. B. R hy 


; \Þ C Plaintiff declared, that he was poſſeffed of a Cellar con- (+-) 
tiguous to the Defendant's P2ivy, and parted by a Tall, 
part of the Defendant's Houſe, which the Defendant debuit 2 as 
h ebat 


4 


— 


22 Action ſur le Caſe, ſur Afumpſit, 


Caſe for not lebat reparare; and that fo2 want of repair the Filth of the Pꝛivy ran 
p-puring ani into his Cellar, &c. Judgment by Default, andafter a Crit of In⸗ 
ofDefendant's quiry twas mov d in Arreſt of Judgment, that this being a Charge 
Privy, prode- ald upon the Owner himſelf, the Plaintiff ſhould have ſhewda Title 


whitht ths by Preſcription ; ſed non allocatur, to2 'tis a Charge laid on the 


Filth can into Defendant of common Right, which by Law he is ſubjet to. as 


che Plaiorif”s one is bound to keep his Cattle from treſpaſſing on bis Neigh- 


Where the bours Gꝛound, fo he muſt a heap of Dung if he ereds it. Sc 


Charge is up- utere tuo ut alienum non lædas. 
on the De- 


fendant of | 

common | 6 FD * . 
Right, the 

Plaintiff need 


ration. 


aa. Action ſur le Caſe, ſur Aſſumpſit 


Sexton verſus Miles. 1 W. & M. C. B. 


ex1 N Aſſumpſit, the Plaintiff declared, that in Conſideration, &c. 
Conſidera- the Platntiff would deliver unto the Defendant, Nc. the De- 
e eee fendant pꝛomiſed to pay, &c. and in fado dicit, that he 
fable Ege did deliver, but does not alledge a Place where; the 
Venue muſt Dekendant demurred fo2 want of a Uenue, and the Declaration 


be laid was held ill, foz a Conũderation exetutoꝛzp is traverſable. 


Tomkins verſus Barnet. Hill. 5. W. 3. 1693. 47 Niſi prius 
in London, coram Treby Chief Fuftice. 


(2) Þree were bound in an ulurious Obligation; one of them paid 


8 ſome part of the Monep, and afterwards the Obligee bzought 


Money re- Debt againſt another of the Dbligozs, who pleaded the Statute 


ceivd ro ok Ulurp, and avoided the Bond: And now the Obligoꝛ, that 
Pliorit's had pald ſome part of the Money without Cauſe to the Obligee, 
dence, Pay- bought an Indebitatus Aſſumpſit againſt him to recover back that 


ment by an Money; Treby C. J. allowed, That where a Man pays Money on 


Hals ien a Miltake in an Account, oz where one pays Money under, 02 by, 
Bond, and A mere Deceit, tis reaſonable he ſhould have his Money again; 
held nor e, but where one knowingly pays Money upon an illegal Conſide- 


Iadebirarus ration, the Party, that receives it, ought to be puniched fox his Df- 
aſſumpſit fence ; and the Party that pays it is particeps criminis, and there is 


lies for Mo- 


ney paid by no Cealon rhat he ſhould have his Money again; fo2 he parted with 


miſtake or ff freelp, and volenti non fit injuria 2 This Caſe was cited; One, 
3 but hound in a Policy of Aſſurance, believing the Ship to be loſt, when it 
Money paid Wag not, paid his Money, and it was held be might bring an Al- 
knowingly ſumpfſit fo2 the Money: One was imployed as a Sollicitoꝛ and had 
8 Money given him to bꝛibe the Cuſtom-Houſe Officers, and he laid 
tion. out the Boney accodingly; Aſſumpſit was bought againſt the Sol- 
licito2 fo2 this Money, and held it lap not. Hard's 
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Action ſur le Cale, fur Aſfumpſit. A 23 


 Hard's, Caſe: Hill, 8. Will. III B. R. 


I Ndebitatus Aſſumpfit will lie in no Caſe but where Debt lies; (3 
therefore it lies not upon a Wager, no2 upon a mutual AC Aer 
ſumpſie,no2againſtthe Dꝛawer of a Bill of Exchange; fozhis Acceps wit lie in no 
tance is but a collateral Engagement. But it lies againſt the on but 
Dꝛawer himlelk, foz he was really a Debto2 by the Keceit of the nn . 


1 


Money, and Debt would lie againſt him. br 
Hill. „ W. 3. 4t Niſi prius at Guild-Hall, coram 
11 = Holt, Chief Faftice..: .: i... - --- 


N Aſſumpſit verſus A. and B. and Judgment verſus. A. N * . 
by Default : B. pleaded Payment and Jſſue thereupon. Et enn diſcharge 


per Holt. No Finding upon this Jſſue can diſcharge A. fo2 he a Man a- 


gainſt a Cons 
eſſion by ni- 
ent dedire. 


has confeſſed the whole. | 
Butcher verſus Andrews. Will. III. B. R. 


A fo2 that the Defendant, in Conlideration that the , Cs) „ 
Plaintiff at his Requeſt would lend the Defendant's Son any confdkratien 
Sum ok Monep, and let him have any Goods, lo as the Money char ar his 
lent and Goods ſold exceeded not 5 l. pꝛomiſed to pay him; and oa ene 
averrs that he lent him 5 1. in Money, and ſold him Goods. upon the Defend- 
Credit to the Galue of 5 l. and declares alſo that the Defendant — 
was indebted to him fo2 ſo much Money mutuo dat. & accom- — 
modat. to the Son at the Defendant's Requeſt, &c. Upon non Plaiatif avers 
Aſſumpſit, Uerdiit'pro Quer. and 3 l. given in Damages. Gpon — te = q 
Motiou in Arreſt of Judgment it was allowed, That the Defenvant * 2 
could not be indebted fo2 mo2e than 5 l. fo2 he engag d fo2no moge, 

ſo that if the Jury had given moze, it had been naught. Here | 
the Jury having given lels then 5 l. this was urged to have helped 1-dcbirarus = 
the Declaration. Sed non allocatur ; fo? firſt, non conſtat to the „ 8 
Court, but the Defendant hag paid 5 1. already, and that this ionen lar 
is now claimed over and above, aly, That the Declaration wag * A. at B's. 
naught z fo2 the Boney being lent to J. S. the Defendant can- ed, de 
not be obliged as fo; a Debt and liable to an Indebitatus, but P:omiſe is 
to a ſpecial Aſſumpſit, as being but collaterally bound by his Þ20- —_ on 
miſe; fo2 the ſame Money cannot be lent to Two : Dtherwile 7 - 

had the Money been only delivered to the Son at the Father's 

Requeſt, oꝛ only had and receiv'd by the Son at the Father's 


Requeſt, koz then the Loan had been to the Father, quod nora. 
1775 Huarriſon 
2 | t | 


1 


1 Adlon fur lc Caſe, ſur Aſſumpſit 


| Harriſon verſus Cage. & ux. M. 10. Will. III. B R. 


(69 A Sfompſit, fo2 that in Conſideration he had pzomiſed to marry 
Aſumpſit in the Defendant, the pzomiſed to marry him; and Uerdiff pro 
Saphir Duet. Objeited that che omar may in fitch Tales have an Kaon, 
promiſed co but the Han cannot; becouſe Yattiage is no Advantage to the Ban 

marry the put to the CHoman it is. And the Weſt Cauſe Matrimonit prælo- 
Defendane, ati lay ko the CUloman but not fo? the Ban, Vide Ro. 22. 
eo marry him, pl. 2. 1. Inſt. 204. F. N. B. 3. 205. Hob. 10. Sed non allocatur; 
2 __ F02 Marrta is a Conſideration on the Pan's Side ſu ſficient 
»« for che £0 taile an Ute: und a Yan ſhalt have an Acton fo2 ſcandalous 
Woman, be- lows per quod he loft his Hatkrtage. Et per Holt C. J. The 
cauſe mutual. Alon is grounded upon the mutual Pꝛomiſes: Tf the Woman's 
4 1 does not bind, the Man's Pꝛomiſe is but nudum pactum, 

id therefore it is affionable either on both Sides oꝛ on neither Side. 


2 Palmer verſus Stavely. Paſ. 13. Will. III. B. R. 
2, Ie Aﬀſampſit to: Money had aud receiv'd by the De- 


Indebitarus kendant ko the Plaintiff ad uſum ok the Defendant, and Uer- 
_—_ Did upon non RS fo2 the Plaintiff. And upon Motion in ar⸗ 


ceiv's by the Left of Judgment the Court held, That theſe Moꝛds ad uſum of the 
Defend.  Defehbant, ſhould be rejettcÞ ; becauſe they are inſenſible and re- 
dür an atm püighant, and then the Pzomiſe was fo2 Money had and received 
Defendant. Hy the Defendant foz the Plaintiff, which is well. Vide 1 Sid. 


— 306. 1 Mod. 42. 2 Reb. 615. 


Cutting verſus Williams. Hill. 1 Ann. B. R. 


Stumpf and Two leber dl Counts laid ; one was on a p20- 


Adu 1 on miſſozy Note, and the Plaintiff counted thereon as on a 
rs th "of Exchange Gpon the Cuſtom of Merchants. on non As- 


the Cuſtom ſampſit, entire Damages were given, and Judgment accozdingly. 
* Gyon a Crit of Etro2 bought in this Court it was held, iff. 
od beld ill Thot the Platnitiff could not declare upon the Þ2omiſſozy Note as 
Statute. upon a Bill of Exchange : And as thete could be no ſuch Count 


Judgment gy Aion, fo there could be no ſich Damages. 21y, That they 


cannot be 


vers'd in pare Cotild not reverſe the Judgment in part, viz. as to the one Count, 


and afficm'd any affient it as to the other, and deny d Jacob and Mills's Caſe 


i Hob. 6. And took this Difference, viz. Where the Judgment is 
dy Common partly by the Common Law and partly by Statute, it may be re- 
Law, and part herſed in part; fo? that which was a Judgment at Common Law, 
derts. twill remain a Judgment, and be compleat without the other. Vide 
Cro. C. 349. Cro. Ja. 424. Mo. 708. Aleyn 74. 1 Ro. 775. 1 Keb. 

232. 2 Keb. 506. 535. Sty. 121. 125. 1 Ventr. 27. 39. 2 Saund. 179. 

, 2 Meredith 
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A 3. Declares whereas at the Bequet ol the De, (9) 
"A. fenvant, he had deliveren to the Defendant a Woteigtben Career in 
bum by J. S. a third Perſon, faz 30 l. the Dekendant in Con: Cen ef tbe 
ũdderation thereof pꝛomiſed to pay him 30 l. After Gerdi moben Zire of » 
in Arceſt-of Judgment, that it 13 not a gift but a» Delivery, 4 8. 
and that the Mote wag uſeleſs and of no value, becauſe it Dogg Had fo: 
not. appear to. be fo à Conſideration, Holt C. J. Che delivery % did 
hall be intended abſolute. and indeümte, and it in Enidence.of kette, b 
à Debt, and therefoze the parting with it ts a good Conſing: cub che 
ration, and tho the Conſideration. ac this Note mas pꝛobed at 97 =", 5 
the Trial, yet. that was not neceſſiey as J conteine. Vide Debt. 
3 Cro. 10% 170. contra. r 
r CCC AER. NES » Tarr» 
Sould verſus Johnſon. Paſ. 1 Ann. B. R. 
A $Sſumpfit ; and declares on. a Pꝛomſe in Connveration jů0 ea. 
A would. receive A. B. and C. into his. Þouſe ut 7 FOR 
and find them Meat, Dzink and all Neceſſaries,ta-pay what <99%%<» 
was delerbed; and ſays that he did receive -them-into bes e 
Þoute, ann did find them Meat, Dink and all Mecefſaties + wanldre. 
Aud the Defendant” has not paid, Sec. Defendant; demarced men e 
becauſe it was not ſain he receiv'd them ut Hoſpites;/i hich . 
is 'a ſpecial receiving as Inn keepers da; and that a preciſe oſpites, nd 
Perfoxmance was neceflary, Et per Holt & Cur. This/48 a ſue; l. . 
ficient Perkoꝛmance, fo2 the receiving here mentianen, is rereib. Averr'd chat 
g them ut Hoſpites, and-Evidence of duch Reception inoufd well eser 
ve them to be recetv'd ut Hoſpires. Aud ieder mere-recety'y ben eee 
as Servants. and not as Gueſis, it hond dave een peaded on dr. bela af. 
the other Side with a Traverſe of their being rere d ut Hoſpi- 88 
tes: A finding Meat, Denk, Ne. is a gueſting them, and muſt ur Tlofpiccs; 
be ſo intended till the contrary be chewed. Thele Cales, were cited on demurrer. 


on the other Side and anfwered. 2 Cro 45. Jones At. 2 Co. 

245. Lelv. 175. 0 | „ 
2 PL TIC "1 " SY | 

Ft 45 | „hen ite . 


J.1 Herbert verſus Borſtow. T rin. 2 Ann. XR 6119 
e rin NEF +] Jen mne U . 
C1 SE; Piaintim declar'd in Conũideration chat he had pas 
and deliberen to the Defendant twenty Pieces dt ham- _ 

mered Money, being twenty old Shillings, at his Reqneſt, he the 
Defendant pzomiſed to pay him 20 8. nem Money. Dbjetted the 
Property is not altered, ſed non allocatur:; fog a-Delfvery in 
Conſideration of being paid the Ualue, is a Sale. 
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. © Coggs verſus Bernard. Trin. 2 Ann. B. K 


2 / cathereas the Defenvant Aſſumpſit to take up a Hog 
. . — * ren a Cellat in D. and ſafely to lap it down 
Regt of in another Cellar; That he tam negligenter laid and. put it damn , 4 
Triad in ene q the other Cellar, that fo? want ok Care the Cask was ſtaved, 3 E: 

Cellerantby aum fo hich B2andy was loft. Dbjetted.in Arrett of Judgment thao r 
|  nowbes; :+* ther in no-Coniſidetation, fo2 the Defendant is not to: have a 
0 _  Breachthar- Renard, nd it does not appear that he is a common Carrier or 
| cat nee Pogtet In ds ku de entttied ta a Reward ; he is only to have his 
1  iedowninthe about ku his Mains, ſo that this is nudum pactum without 


wer Had, Conidderation : Bat byHolr & J. Je the Agreement had been on. 
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gik. 1y Execitom, as. that de auen to carry it, and dsp not, no 1 
a Aron would have lain, Like the Caſe ok xx kl. 4. 33 Acton ko: 1 
thing wich. that he pꝛomilkd to buld bim an Poule by luch a Day, and din 4 


out hire, no | it lap hot in that Cate; but here he was actually 
| gate 8 — ee ing attowing ka his Piomite, and therekoze 
faGoce. . having miſcarried;” he 18 liable to an Afton; fo2 it is a Deceit 
Bot if be en. upon the Plaintick who truſted bim, and that is the Cauſe ot 
4 + faxtho* de was not bound to enter upon the CTrutt, yet 
doing it, K- Adklon 03.191 > | | | 
Aion iesfot ® if, he daes enter Upon it, be mult; take care not to miſcarry, at 
mr ene "7 2 at e emen of his own. Aliter perhaps. i a daun- 
Neglect er ken an dad un Upon bim in the Street, and thrown down the 


Milimanage: 05 ane an zofvately pierced. it, becauſe he had no Reward. 1 
re ge Ber e peſo * Lely, 128. That if k. deliver Goods tu 4. | 
bat not if by nd iu Conſideration theregt hepzomiſeto re⸗deltner them, that yet 
dear. 


en j not Land and was ares grumbled at, and 2 Cro. 667. where 


bod bo 1800 a | | 
nth, 2 ue en ee it: Jide g H. 6. 26. Dr. & Stud. 129. 
J ² 0A 
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e T Naebiratus Aflampſit, and veclares that the Defendant being in- 


i Indebirerus I debted ta b jn 20 I. foꝛ Goods ſold, in Conſideratione inde 
= a in lu ber le Alben kW atter Judgment by Default, a Writ of Er- 
4 Coaſidefs 102 was bzought, and now this Exception was taken, That it 


tioge inde [© fig Hot lid the Derendant pꝛommten, ſo it might be a Stranger. 
| — en e ſuppoſed a Stranger momiſed, oz that 
1 des def. Af. the Plalmeitf p2omiled himſelf, there is No⸗hodp to promiſe upon 
. 5 ſumplitg held this era but the Detendant, aliter pethaps tt three Perſons 
| Judgment by hadtheeh'mientioned in the Betoꝛd, foz it might be then uncertain 
default. tg which the Pꝛamile was applicable. Et per Gould'J. There * 
132 * 0 


2 


>» 


as 


1 


a difference between a Collateral Pꝛomiſe and a P2omiſe by 


Action ſur le Caſe, {ur Afumpſir, + 27 | 


Operation of Law ; in the latter Caſe, the Law which raiſes the 
20mile applies it. 3 Cro. 913. Noy. 50. 1 Lev. 164. | 


Jacob werſus Allen. Mich. 2 Ann, At Guild-Hall coram 
; Trevor Chief Fuftice. 


Ndebitatus Aſſumpſit fox Money had and received to his Ale; 2 1 ; 

upon Evidence, the Caſe fell out thus. H. having Letters Affumpſt. 
of Adminiſtration, appointed the Defendant by Letter of Attoz- Admioitce- 
ney to receive Money owing to the Inteſtate, who accordingly re⸗ — — 
ceived the ſame and patd it to the Adminiſfrato2; afterwards a cciveths Iate- 
Will appearing the Letters of Adminiſtration were called in and 3 Debes ; 
repealed by Citation, and now the Executor bzought an Inde- ing cheker. 
bitatus Aſſumpſit againſt the Defendant koz Boney had and re- ers of Ad- 
ceived to the uſe of the Plaintiff. Objefted, 1ſt. That the De- — 
fendant ading only as Attozney fo2 him that was in kack Admi⸗ Executor may 
niſtratoz, it was the Receipt of the Avminiſtrato? and not of the buns Iadeb- 
Defendant, 2dly, That it ought to be a ſpecial Aſſawpſit and not gat 
a general Indebitatus ; fo2 the Money being received by ſpecial Att- Atcorney for 
thozity and that expꝛellp to the uſe of another, this erpzeſs In. eh, 
tent ſuſpends and hinders the Operation of Law, and the raiſing Vc, quiz 
of an implied Contrat to a third Perſon: Sed non allocatur, kd Afminiſtri- 
the Adminiſtration was merely vold, and conſequently the Admi⸗ * 
niffrato2 could give no Authoꝛity, and ſo the Attoꝛney aded with⸗ 
out 'Authozity ; and then there is nothing to hinder the raiſing 
an implied Contract and charging the Defendant by lndebitatus 
Aſſumpſit to the Executoz. | | 


Bourkermire verſus Darnell. Mich. 3 Ann B. R. 


liver his Gelding to A. the Defendant pꝛomiled that A. Bree 


ſhould re-deliver him lake, and Evidence was, that the Defendant comes only 
undertook that A. ſhould re-deliver him ſafe, and this was held 4g 7e. 


ther, ſo that 


a Collateral under taking to2 another, fo2 where the Undertaker chere is a Re- 
comes in aid only to pꝛocure a Credit to the Party, in that Caſe medy *8-iaft 


both, it is a 


there is a Remedy againff both, and both are anſwerable ac: covers 


Dr That in Conſideration the Plaintiff. would de- „ ( 


coding to their diſtin# Engagements; but where the whole Cre: Promiſe and 


dit is given to the Undertaker ſo that the other Party is but ag Leid by cke 


Statute of 


his Servant, and there is no Remedy againſt him, this is not a Fraucs : O. 
Collateral Andertaking; But it is otherwiſe in the p2zincipal Calc, *<>il- 


foꝛ the Plaintif may maintain Detinue upon the ailment againf „e ** ... 


the oziginal Hirer, as well as an Aſſumpfit upon the Pꝛomiſe A given to 


againſt this Dekendant. the Defen- 


E 2 Et 


28 Action ſur le Caſe, (ur Aſſumpſit. 


Et per Cur, If tun come to a Shop. and ane buys, and the 


other, to gain him Credit, pzomiſes the Seller, If he does not pay 
u | will, 115 is a Collateral undertaking and void without 


Ou 
Writing by the Statute of Frauds : But if he ſays, Let him have 
the Goods, I will be your Pay-maſter, oz I will ſee you paid, this 
is an undertaking as fo2 himſelf, and he ſhall be intended to be the 
very Buyer, and the other to ad but as his Servant. 


Dean verſes Crane. Mich. 3 Ann. B. R. 


16 ) | | 
Abet by HA aintifk declared as Executoz on a Pzomiſe to the Teſtatoz. 
| Executor on , Dekendant pleads non Aſlumpſit infra ſex Annos; and upon 


Teller, the Trial of the Jſlue it appeared, that there was a new Pꝛo⸗ 
Srarure of mile made within Sir Years ; but it was a Pzomile made to 


Pede, wa thy Plaintiff himſelf aud not tothe Tettataz. Et per Cur. He | 


r 
the Executor | 


Years could Love's Caſe. Paſ. 5 Ann. B. R. 
not be given | 
. pe Sherilf takes Goods in Execution upon a Fieri facias; 
N A Stranger pꝛamiſes to the Officer to pay him the Debt 
dente Or. in Conlideration he would reſtose them. Upon Demurrer this 
Scer would W8S Argued, and compared to a Conſideration of ſuffering a P. 
reſtore Goods {Oner to eſcape, ſed Cur. contra, By the Capias he is to take and 
. keep in Salva Cuſtodia, and to give Liberty is contrary to the 
the Debt. A Mrit, But that is now. to raiſe the Money, and the Sheriff upon 
good Conli- g fieri facias may (ell the Goods, and this is no moꝛe in effet, 


deration, 


Haſſer verſus Wallis. Hill. s Ann. B R. 


(18) 1 Plaintiff being a feme ſole married the Dekendant 
A. marries. Wallis, who was in Truth married to another Woman : 
wer vie Wallis mavea Leaſe of the Wife's Land reſerving Rent, and re- 
and receives Cety'n the Rents from the Tenants, Upon this the Plaintiff dil⸗ 
che Rent of covering the founer Marriage, bought an Indebitatus Aſſumpſit 
from Te- Againſt Wallis fo2 ſo much Boney received ta her uſe, And after 
_ 8 Uerdid on non Aſſumpſit, it mas objeted, that Wallis having no 
B. digt Bight to receive, the Tenant mas not diſcharged, and therefoze 
bring Indebi- an, Aﬀion lap againſt the Tenant, who had his Remevp 
ceusAfſump- gyer againſt Wallis. But the Court held Wallis was viſibly a 


ſit as for 


Money re- Husband and the Tenant diſcharged ; at leaft that the Recovery 
ceiv'd to her ggathſt Wallis in this Atton would diſcharge the Tenant, fo: 


uſe. this would be a ſatisfaion ta the Leſſo2, 
| Heyling 


v 


Heyling verſus Huskins. Hill. to Ann. B. R. 


Ndebitatus Aſſumpſit, Defeudant pleads non Adampſic infra ( 
ſex Annos ; Evidence was that de Goods were x L Condiiona 
Sir Pears ago, and that the Defendant being requeſted to pay, 129i kr 
denied that he bought the Goods ; but farther ſaid, Prove it and I kenden of 
will pay you. This Pꝛomiſe, tho' Conditional, ſhall being it back d Sent 
within the Statute; koz the Detendant watves the Peuetr of cn...” 
the Ad as much as by an expꝛels Pꝛomile. 2 


preſs. 
Roe zerfas Havgh. Paſ. 3. W. 3. in Cam. Scacc. 
Wes indebted to B. And C. in Confideratlane quod R. (e) 


* accipere vellet ipſum C. fore debitorem i»flus B. pro vi- Affumpft i 
2 libris debit. * B. per A. in e ＋ enden. 


uper ſe Aſſumpſit, & eidem B. promiſit r 
201; eidem B. ſolvere vellet. MAhereupon Fu Grabs 2 — would accept 
an Aſſumpſie verſus C. aberting that B. accepted him 2 F 
bitorem ipſius B. without ſaying that A. was difchargey ; and 22 . de te 
on non Ailmpſit, Gerdid, and Jndgment pro Quer. and Tudg⸗ 1 3 
ment affirmed in Cam. Scaccar. where they held it being afrer Averr'd chat 
Qerdiz they ought to do what they cond to help it, any e 4 cet. 
therefoze they would not take it as a P2omiſe only on the cow 4e. 
Part of C. becauſe as ſuch it could not bind ercept A. Wäg %% 4 

diſcharged ; But they conſtrued it as a mutual Þzomife, viz. gg wn 
That C. pzomiſed B. to pay the Debt, and B. pzamiſed in eur ep 
Conhderatione inde to diſcharge A. By which means if 8. aer 

ach i Sen himſelf to an Aﬀton of Debt foz the Beach diccharg'a 


ACTIONS 


ACTIONS Popular. 


Kirkham verſus Wheeley. Trin. 7 Will. III. B. R. 


1 * Ction qui tam, &c. Defendant pleaded he was an 
qui tam will Attoznep of the Common Pleas, and that Attorneys 


2 1 de C. B. have time out of mind not been ſtable elſe- 
E. B. in > where ; To which it was demurred. ſt, Becauſe the 
ether Court. Plea fs Negative, and no Jurildiction given to any other 
Court. 2dly, Becauſe here is no full Defence, but venit & 
dicit. 2bly, Becauſe the King is Party, and has Pꝛivilege to 
Sue where he pleaſes, Curia. Ag to the Negative, it is well 
enough in this Caſe, fo2 the Paivilege is not triable per 
pais, no2 traverſable ; but tis a Matter in Law, and we take 
.- notice they have a Jurisdickion. 2dly, Venit & dicit is ſufficient 
| without Defence... Vide 14 H. 6. 13. 19. 3dly,, The Jafounes 
| is not intitled to Sue where he - pleaſes, tho' the King is, 
| and this is the Inkozmer's Suit, fo2 if he die, there is an end 
of the Suit, and the Ring is not intitled till Recovery, Pꝛo⸗ 

ſecutozs qui tam, are looked upon as common Jnfozmers, 
Nota, TUhere a Statute gives a Penalty to a Stranger and 
he ſues, he is a common Inkozmer, and ſhall pay Coffs upon 
the 18 Eliz. but where the Statute gives it to the Party 
grieved, he is not a common Jnfozmer, no2 liable ta pay Coſts 

within the 18 Eliz. x Anderſon, 116. 3 Cro. 177. | 


ADM. 
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_ © Opy verſus Addiſon. & al. Paſ. 5 W. & M. B. R. 


to the Court ok Admiralty in a Suit there oz o Nariner- 
Mariners Mages, upon a Suggeſtion ok a Con- by Paco! af. 
FF tract made fo2 them at Land: And ches Court held, e alu. 
That koz conpentence ok Seamen, the Admiralty had been al- ble in the 
lowed to hold Plea fo2 Mariners Mages; but yet with this Limi⸗ e 
tation, that ik there be anp ſpecial Agreement” by which the Beg e 7, 
Mariners are to receive their Mages in anp other manner cis! Agree- 
than is uſual,” o2 ik the Agreement be under Seal, ſo as to be wat 
moze” than a Parol Agreement, in ſuch Cale a Pꝛohibition 
_thall be granted, and ſo ft was granted in this Cale. 


Sir Joſiah Child & al. verſus Sands. In Error. Paſ. 
17 9 1 * ; 1 5 W. & M. B. R. „ *. 


* 


V ARD, attoꝛney General, moved fo2 a Pꝛobibitlon T0 


JLaintiff Sands declared, ſetting kozeh the 13 K. 2. 15 R. 2. (2) 
Lad 2 H. 4. C 11. which gives: the Party grienen double $25, io" bee. 
Damages: and 10 l. to the King ; and that he was Owner ot Owner. of 
au Ship lying in the Thames infra Corpus Com. laden with di⸗ — by | 
vers Goods,” wherein he had a Fifth Part to -his-own/Share; uud Cem 
that the Ship was ready to ſail, and that the Detfendant-caufey dy co Gi, 
a Proceeding to be made in the Admiralty againſt the Ship, abe De- 
and the Ship to be arreſted and ſtald quouſque he gave Se- ftopp's bis 
curity not to ga to the Maderas 02 Eaft-Indies, whereby he . 


was ſlald Three Months and loff his Gopage ad dampnum Order ; 

3000 l. On non Culp. Jury found that the Eaſt-India Com- Council for 
ny by Chatter had the ſole Crane ta the Eaſt-Indics and by A lr ber 
aderas, and that the Plaintitk was going thither; and Sit Ploceſß, per. 

Tofiah Child, one of the Defendants, was Sovernoꝛ ok the Com- uod che 

pany, and pꝛocured an Oꝛder ok Council to the Ging 's Advocate a“! 

General to pꝛoceed in this manner, &c. and that the Dekendants | 

ſued this Pꝛoceſs out of the Court of Admiralty, and if pro Quer. 

Jury find 1500 l. Damage and 31 l. Cofts, which were doubled 

in the Judgment -accoding? to the Statute. Judgment fo? the 


Plaintiff in C. B. and now on Erro2 bzought, | 
| ; a iff, In 


WY" IO IS 6 n 
: 


Y: 


groun 


- many A- Damages, and upon every Convittion the Defendant would ko- 
3 keit 10 l. to the King. Thus ik H. daives a Diſtreſs above 


Caſe, ſyppoſe the Diſtreſs be of Three Cattle, and every Beaſt 
hath a viſtinX, Owner, . ſhall forfeit Three Times 5 1. Vide 


| Proceedi 


againſt a 


| ror Defen na Built was in his: Name; -beraule/he promoted and maintatned 
dant. it; And if he did it or his own Pead, then tis p2operly his own 


but t hey held a mere Attomey would not be a Pꝛolecuto: within 
n, y Cay dd, 1556! 

5thly, That all Five Pꝛopzietozs being joint Owners, ſhould 

ment as it chould have” been, all is now well; fo2 tho it ap: 

pears by the Declaration that there were Four others Joint te⸗ 

Where Join ants of theſe Goods with the Plaintiff, yet it does not ap⸗ 
tenancy is peur but they are dead, and then Sands alone is intitied to the 
Abtei, Adlon; and whete-ever-Jointenancy is pleaded in Abatement, the 
he Life of Life of the other Joint ⸗tenant not named, is averred in the Plea, 
4 ather wile the Plea is fl. 1 Saun. 29. And Note, whether theſe were 
muſt be aver. Joint ⸗tenants o Tenants in Common, either way the Ackion 
furtunes. Judgment amem d. Vide 3 Lev. 351. S. Cc 


ed. 2 


<6 - "> 


Broom's Caſe. Trin. 9 Will III. B. R. 


n E by Letters of: Mart, &c. from the African Company 
Whererte | 4 took a French Ship in the River of Beſaw near Gam- 
hes Jai bore. Broom carries the: Ship te Africa, and the Apmiralty 
Kean, rei there condemned if ag the King's Puze: After this Broom 
binds the fold the Ship at Land and applied the Money to his oton Ale; 
8 and at nd came into England and wag ſued in the Admiralty here fo? 
Law. Court Alt Aereunt. After Sentene@againſt bim he appeal 'd, and then 
muſt rake it Oven fo2 a Prohibition, but it was not obtained; fox the Suit 
according eo hee is but an exetutton ol the ürſt Sentence, by which the 


mination. As 47 4 Ship 


— 


ADMIRALTY. 33 
Ship is adjudged the King's Puze; now the Admiralty yav- 
ing a Jurisditton, that Sentence has bound the Popetty, and 
we cannot examine the Pꝛoperty, but muff take it accowing 


to their Determination, which cannot be d till it 6 
pealed upon an Appeal. Adjurnat. gainſay x be re 


Clay verſus Sudgrace. Trin. 12 Will, UL B R. 


[HE Executo2 of the Batter of u Ship libelled in the ad- 
miralty to: Tages: And it was held by Hole C. J. iſt, 2 


That Pꝛohibitions were not of Right but Diſcretionary, De for Wages in 


dad Hale and Wyndham were of that Opinion, but Kelynge ce Admiral- 
| differed. | f RA and Pro- 
Alp, He held, It was by mere Indulgence that Mariners were granted. 
permitted to ſue in the Admiralty fo: their Mages: And this 8 
Indulgence was, becauſe the Remedy in the Admiralty was the bar u 
eaſier and better. Eaſter, becauſe they mult ſever here, whereas non. 
they may jon there; and better, becaufe the Ship it felf is an- _— 
ſwerable. But it is againſt the Statute erpeſly, tho now Com- Wige; al. 
munis error facit Jus. The fitſt Inſtance of it is in Winch 8. 19%*d co M. 
yet it was never allowed the Baſter ſhould ſue there; noz is .. 
it reaſonable where he commences the Uopage as Baſter ; for 1odugeace, 
tho” the Mariners contra upon the Credit of the Ship, the e ga, 


Baſter does conttac on the Credit of the Owners, 


Bayly verſus Grant. Trin. 12 Will. III. B. + * 
pe Pate ſued the Matter foz his Cages in the aum 11 5/, 
ralty, and Yy, Raymond moved fo2 a Prohibition, betauſe Ship may we 

the Baſter himſelf could not ſue there, and the Mate was not in = Wages in 
nature of a Partner, but was to ſuccerd the Maſter if he died a oo 
in the Uoyage. Denied per Holt C. J. Foz the Walter con-. 
tracks with the Owners, but the Mate contrads with the Ya- 

ſter fo2 his Mages as the reſt of the Mariners do. 


Betts verſus Hancock. Paſ. 13 Will. III. B. R. A 
8 In the Admi - 
N the Admiralty the Principal died befoze Sentente: Notwith- 5 Degen 
ſtanding this, that Court pꝛoceeded againſt the Bail upon the at died be- 


fore Sen- 


Stipulation in the nature of a Kecognizance, by which he bound er 
himſelf and his Heirs. Salkeld pzay'd a 120hibition, and inſiſted, bey — 


- 


the Court could not take notice of the Courſe oz Law of the Ad- *4 upon the 


miralty being not pleaded, becauſe it was fozeign to the Com- bad en, 


mon Law; and there was a particular reaſon why they took no- Surcties, and 
tice of the Spiritual Law. — both the Spiritual and — Os 
T ö 


” Ire. 


34 ADMIRALTY. 
Temporal Laws were oziginally adminiſtred in the ſame Court, 
a Reaſon which failed in this Cale: Alſo that Lands were in- 
tirelp under the Pꝛoteckion of the Common Law, and they 
could: not take Stipulations in the Realty. » Laſtly, That if 
the Defendant had been in Gaol, and had died within the Walls 
of the Pulon, the Suit muſt have abated ; and there was no 
reaſon why the Suit ſhould be in a better Condition by the De- 
kendant's being in Cuſtody of his Bail, than in caſe he had been 
in actual Cuſtody. And that whereas the Security given, was 

l = onip that the Defendant ſhould abide their Judgment, the Ad- 

= miralty now have extended it to the Defendant's Executoz. Dn 

| the other Side it was ſaid, The Bail in the Admiralty are ſued 
| as Paincipals, and this is the Courſe of their Court, be- 

- cauſe the Plaintiff and Defendant being Sea-fartng Yen are, 
| more than others,/ſubjet to Caſuaities. Adjourned and com- 


pounded. * | 


(2) - Jbel fo2 that the Ship being in great Diſtreſs upon the Sea, 

y the Mari and wanting a Cable, the Matter contraded with the De⸗ 
cime Cos. fendant. fo2 -a Cable which he delivered, &c. And foz that he li- 
crack of the belled in the Admiralty ; The Plaintiff ſuggeſted the Contract 
M = was made at Land, viz. at Ratcliffe upon the Thames, where the 
plies an 115-. Ship then lay. Broderick urged the Caſe of Coſter and Lewſley 

= - By the Com- where an pypothecation at Rotterdam was allowed to be within the 
| monLaw no? Turigdittion of the Admiralty ; and ſaid, that tho the Table was 
2 preſs Agree- fold at Land, yet the want of the Cable was occaſtoned by 
ment. - + " ftreſs" of (Ueather at Sea: That that was the Caule of Sutt, 
and that all Matters, incident to Navigation, belong to the 

1 .  Admiralty's Jürisdicion by the Laws of Oleron. Per Cur. By the 
A  - Maritime Law, every Contra of the Maker implies an ÞHy- 
3 - © pothecation 3 but by the Common Law it is not ſo, unleſs it 
4: be ko expꝛeũy agreed: Jn the Caſe of Coſter there was an ex- 
C - peſs Hypothecation, and that was in a Place where Þypo- 
thecations were allowed good; fo2 that reaſon we allowed the 
| Jurisdidion of the Admiralty in that Cale, foz there was no 
| Maſter mY Remedy at Common Law : But in this Caſe there is no- 
| the Goods as thing but a mere common Contraf at Land, & ideo fiat pro- 
| well as Ship. hibitio. Mote alſo, the Maſter may Hypothecate either Shtp oz 
4 >...» Goods, fo the Maſter is intruſted with both, and repzeſents 
the Traders as well as Owners of the. Ship. | 


Tranſer 


. 


— 


i 


— . — 
, - 
—_ * * . uatts. wes — — — 


. 
LE BY 2 — Oo — — owe * — — 


Tranſer verſus Watſon. Mich. 2 Ann. B. R. 


De was awarded by the Adniiralty at the Sutt of the «5 ) 

I Maſter againſt the Owners, to arreſt the Goods landed ?cobibicion 
at Briſtol, in Cauſa Salvagii, and now befoze Appearance, — dil 
Broderick moved koꝛ a Pꝛohibition, on Affidauits of the Batter Proceſs be- 
on the Pꝛoceſs befoze Libel, whereby it. appeared the Goods — on 1 
landed were arreſled bo Caufa Salvagtt : He FEA O's mace. 
Caſe, where, on P2dcels to flap a Ship in the Aver, a Pꝛo⸗ 
hibitioy was granted befoze Appearance, Ec per Cur. Tho' the 
Goods be now arreſted at Land, yet the Salpage, which was 
the cauſe of that Arreff, might be at Sea, which will appear 

by the Libel ; therefoze we will not grant a Þzohibition befoze 
Appearance 02 Libel to tty the Calidity of their Pꝛocets ; the ra- 
ther becauſe the Party may have another Remer by Aion 

of Treſpafs 02 Replevin ; And this is not like Sands's Caſe 

fo2 that Pꝛoceſs was not koz an Appearance as this is ; bu 


in the nature of an Executton. 
Johnſon verſus Shippin. Trin. 2 Ann. B. R. 
\ Ship put into Boſton. fi New England and there the (5 


2 Pater took up Neceſſartes, and gave a Bill of Sale 1 
by way of Hypothecatton ; and now there being a 


| ot . 4 | Sult againſt of hc Matter 
the Ship and Owners to compel Re-payment, a Prohibition + Ship is 
was moved to:. And the Court held, That the Baſfer could not n 
by his Contra make the Owners perſonally fable ta a Stk, dar not be 
and therefoze as to them granted a Pzohibition ; but as to the 9»: 
Suit againſt the Ship denied a J2ohibition, koz the Vaſlter 

can have no Credit ab2oad but upon giving Seturity by Pppo⸗ 
thecation, and it is not reaſohable we ſhould hinder the Court 

of Admiralty to give a Remedy, where we can give none ot 

ſelves. Vide Hob. 12. 1 Ven. 32. 1 Lev. 267. Hob. 115. 
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. 5 "Piohibition was pꝛaped and granted to the Eccleſiaſtical 
| If Executor "Eourt of Canterbury to tap ea Suit there to repeal oz 
becomes { "revoke the Pzobate ok a Weill, . becauſe the Executoz 
——4 was become Baubrupt, and to grant Adminiſtration to 
Court cannot another. And tho' one Coats 8 Caſe was cited, where ap/ Ad. 
commirA® mintikration was revoked. kor that Caule, pet the Court ſaid 
Otberwiſe if that differed; Foz the Executoz is conſtituted by the Teſtatoz 
be becomes Himſelf, and by him intruſted: But it ſeemed tozhgaggreed, that 
non Compos. os an Executo? become non Compos, the Spiritua ourt way 


© conthit. Adminiſtration, becauſe that is a natural Dilability, 
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Faptry zerſus Fawtry. Hill 3 W. & M. B. R. 


ts) 4 J. „Died Jnteſtate, leaving a Wife and a Brother: The Ozdi- 
Adminiür, LI arp bad granted the gdminiſtration ok lame particular 
. Debts ta the Brother, and of the reſidue to the Ulke. Et per 
be granted to Ward the Court was moved fo2 d Mandamus to grant Ad- 
| 1 2 miniſfration-to the Mike. Sed per Cur. here the Pusband 
bart dec one dies, the Doinarp is gt -Eletion"either to grant Adminiftra- 


1nd waste, kat te ade Kue 02 fert .a-kin ; im this. is grounded on the 
— rhe othery® gn th Goo. $5 Pet in that. Cale. che thall have her ware on the 

tration of Stäthte of; Dillributions.. But. where the Alike dies, Admint- 
wick Goods {tration mük be granted to the Husband by 31 Ed. 3. Alſo 
granted co the Court held the Owinary may grant Adminiſtration to the 
che Husband. Bꝛother quoad part, and to the Alike fo2 the reſt; in which 
Zam Caſe, neither can complain, ſince the Ddinary need not have 
be granted of Granted any part of the Adminiſtration to the Party complatn- 
part of entice fng, But if the Inteſtate leave a Bond of 100 l. the Ozdi⸗ 
Heve eo one, nary cannot grant Adminiſtration koz 30 l. to one Perſon and 


another. 50 to Another, becauſe this is an entire thing. Annua nec 
- \ - debitum, Judex non ſeparat ipſum. 


Manning 
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Adminiltratorias præd. Richardi, who wa 
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| Manning verſus Napp. Trin. 4 W. & M. B. R. 155 
| | '. Caſe by Ad. 


miniſtrator 


H Died Inteſtate leaving no Childzen oz Kindzed : The under che 
King appointed the Plaintiff to take out Adminiſtration :; g's Let- 
the Defendant, tho he knew there was no Kindzed, entered 57 ae. 
Caveats and put the Plaintiff to great Charge. Foz this ouſly bin- 
cauſe the Plaintiff bought an Aion. Upon Demurrer the ces him by 
Court doubted whether an Acklon would lie; becauſe, tho there quod he was 
was a damnum, yet it was abſque injuria ; fo2 the Property Pu: to great 
of the Goods till Admintſtration was in the Dwinary, and the pr 22 
Plaintiff had neither Jus in re nec ad rem. Otherwiſe had the Property is 
Plaintiff been next of kin, becauſe he had a Right to admini⸗ NG 
ſter by the Statute ; And the King's Appointment by Letters mitin.io,. 
Patents. was but a kind ok Recommendation. Foz they held, Adminiftraci- 


That in Caſe of an Inteſtate without Kindzed, the Dwinary ain, fe 


map diſpoſe in pios uſus; but the uſual Courſe is fo2 ſome one face without 


to pzocure the King's. Letters Patents, and then the Owinary — ; 
admits the Patentee to Adminiſtration ; but the Court thought 5. belong 
this was rather of Reſpeit than of Right, and they denied the * che Biſhop 
Opinion in 9 Co. Henſloe's Caſe, and held that Adminiſtrattons 
Niginally belonged to the Bifhops, and the Inſtance of ſome 
Lows of MYanozs is not a Pꝛook of the contrary. 
| li, +6 1 £ om Ca | 
- Hilliard verſus Cox. Paſ. 12 Will: III. B. R? dad 
‚ 624 8 + 1119 294+: onccolhinic- 
* * + DYE By cWc4ted per Epiſe. 
F Nen, Thee 
per Epiſcopum, L. &c. Dekendant pleaded in Bar "that the 4c, _ 
Jnteſtate tempore mortis was. reſident in another Dioceſe ; and cher Dioceſe 
it was held good upon Demurrer. Et per Cur, The ſimple conttag *=p><mcr- 
Debts are Perſonal, and Adminiſtration muſt be committed of .,. 
them where the Party dies. And if a Man have two Montes Where H: has 


in ſeveral! Dioceſes, and lives moſt at one, but Cfometithes [32 nc. 


goes to the other, and being there koz a Day o2 tig dies, ce, 
Adminiſtration of his Perſonal Eſtate hall be granted p the aimini- 
Biſhop of this Dioceſe, fo2 he was Commozant there, und not eercona 
there as a Traveller. $$. een eee dete halt 
4 WE a WAS 3; 147 nt 1 L be granted 
N ns: 01 2346 16S 301 Gi ”— — 
Gidley verſus Williams. Hill. 12 Will III. B. M 47 
. 19 3 9 14 10281 ' 4 » ' , 


In narr. per 


ka backs boy es 3-4: e. * a - Adminiſtra- 

97 BC, and declares on a Bond ag Adminſttratoz, not tor. Want of 
ſaying in the Body of the Dectaration- by*whom* ami. mene, 

niſtration was committed, and concluding with a profert Literas niſtration was 


whom Admi- 

8 the Int | te. N De⸗ committed is 
23 7 ” 1 ken cure d by 

3 e dant pleading non 

end! „a «ft facum. 


2 


— * 
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fendant pleaded Non eſt factum ; and Uerdi# fo2 the Plaintiff. 
And now Exception was taken to the Detlaration Et per Cur. 

It, Want of ſhewing by whom Adminiſtration was committed, is 
naught upon Demurrer ; for it might be by a Peculiar, then 
it ml be averrey, cui_Adminiſtrationis commiſſio de Jute per- 
tinuit; Oz loci illius Ordinariam. And there is a good reafon 
why it ſhould be ſet fozth by whom Avininiſftation was com⸗ 
mitten; Foz the Defendant may conteſt. the Right of the 75 
ton granting, and may plead Abinitiffration was gränte 
another, oz that there were bona, notabilia. 


2dlp, A. Aervis. does not help this, koz it is nat a Pat ter 


neceſſary to be pꝛoved upon this Ille, the Title of the Admint⸗ 
- niſirat@2 being not then in Queſtion. 3 
the Dekendant 's 


1 They held, This Deken was cured 
Ehiet, which avmits the Plaintit to be a good Admi- 


3D 


niſtratgz. * AT 8 
N They held, That tho the Uerdit ry not cure it at 


Common*Latw, yet it was now remedied by the 16 & 17 Car. 2. 
c. 8. And Judgment pro Quer. 2 5 | 


Blackborough verfus Davis paf i 3 Will III. B. R. 


4,452 . A Dminiſtration being granted to the Gzandmother, the gant 
A moved fo: a Yandamus to have it granted to her, ur⸗ 


on granted to 


che Grand- ging that firſt Adiniiiiſtration was void, dhe being nearer in 


mother, and 


| coat 


Court co 
grant it to 

the Aunt, and 
denied. 


nary, and 
= 
ed to a Wrong 

Perſon. bk P 1 
Ecelefftical 2DIp, I in equal degree, the Spiritual Court have Eleition, 
coor AJ; and the Ozandmother is as near as the Aunt, becauſe the dilcent 
niſtration ro to either would be a mediate diſcent, the Mediation of which 
which they. is the Father, mediante Patre. Jt is enough at Law to ſay, 
dred in equsl Frater & heres, og Soror & hzres. But the Court thought the 


degree.  Advanitage on the Gzandmother's Side, in this relpeck, that he 


_» , ffands in Linea recta. | e . 
3dlp,. This is a Matter conteſtable in the Spiritual Court. 
whereto He ought to apply her ſelf, and it does not appear ſhe 
has: Ergo the Bandamus denied. 2-/ 8 
4 ter 
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© After this the Aunt came and moved fo? a Mandamus to ob- 
lige the Eccleſiaſtical Court ta cauſe a Diſtribution, and that 
was denied. Vide Title Diſtribution. 2 | 


Freke verſus Thomas. Pal. 13 Will, Ill. B. K. 


„ Adminiſtratoꝛ durante minore tate of an-Adminiffrato?, i" ( 7 
may a# and ſue till the Adminiſtrato2 in whoſe-Kight be ads don durante 
be of the Age of Twenty one-Years : fo2 Adminiſtrato2s are by the minore tate 
Statute, and one is not a-legal-Perſon in the Eye of the Lam, d nt, 
capable to ad fo2 another as Trüſtee, tul Twenty one. So « che Az-of 
that durante minore Mtate of an Adminiſtrato2- ſhall, be under⸗ 2 Of Exe- 
food during legal Minority, i. e. Twenty one, - befoze-. which ihe A. ef 
Age he is not by Judgment of Law fit fog the Truſt: Otherwile - 7. 

where it is the A and Judgment ok the Party, as where one is 
made Executo? ; fo2 by the Spiritual Law he may be an Executoz 
at Seventeen, and therefoze an Adminiſtration durante minore 
Etate of an Executo2 ceaſcs at that time: Adjudged in Debt 
upon a Bond. Note alſo a neceſũty fo2 this ; fog the 'Spiri- 
tual Court will not grant: Adwiniſtration to any one under 
Twenty one; and this is by Conſtruq on on the Statute of 
Diſtributions, becauſe they are to give Bond, &c. 


1 


Burſton verſus Ridley: | Mich. 1 Ann. B. R. 1 


H Entered into a Recognizance - of 1000 l. befoze Glin C. 1 3 1 
J. of the upper Bench in 1638 ta A. On a, Certichente 77. bons vo. 
of this into Chancery, there iſſued. a TUrit of Extent. reciting bin in ſe⸗ 

a Recognizance. fo2 the ſame. Debt, taken bekoze Glin C. J. en Pioce- 
of the Common. ÞPleas, requiring the Sheriff to extend the Lands fame Pro- 
of the Conuloz. Accowdingly certain Lands were extended ; and vince, Pero 
upon a Liberate delivered to J. S. who died poſſeſſed of Goodg ß £22" 
valoris 5 1. in che Dioceſe of London, and alſo in Darham*LeFAdminitrai- 
ſo2 of the Plaintiff in Ejetment toon Adminiſtration in Dur- 22 but where 


in one Dio. 


ham and alſo in London, and in that Right took out a new Exe co of one 


tent and bꝛought an Ejexment. And the Court held, That unle(g Province, and 


the firſt Extent was vold, the ſerond cauld not be good, fo2 the Breco, 
Party could not have two Extents, no2 two. Satisfattons. , But nocber Pro- 
it was-objeted to the Plaintiffs Title that he ſhould have. han nose, * 

a Pzerogative Adminiſtration, Sed Cur contra. Fo2 neither Arch» wan gans 
biſhop has to do in the other's Pꝛovince. Jf a Pan leaves » Admini- 
bona notabilia in ſeveral Dfoceſes of the ſame JP2ovince, there don. 
mult be a P2erogative Adminiſtration. M one leaves bona no- 

tabilia in two Dioceſes of Canterbury, and tio Dioceles in 

the Pyovince of York, there muſt be two Pꝛerogative 7 


4 ADMINISTRATOR. 


miniſtration in the one Dioceſe and the other was held good. 


Adams verſus Ter-tenants of Savage. Pal. 3 Ann. B. R. 


i Cire facias on a Judgment in B. R. as Adminiſtt ato2 
Adina of J. S. and by his Profert ſhews an Adminiſtration granted 
cionin Por- bp the Archdeacon of Dorſet. The Heir and Ter-tenants pleaded 


ſet no Title 


to a Judg- riens per dilcent, &c. and the Pica being adjudged naught, the 


ache Con, Seite facias was abated by Judgment quod nihil capiat per bre- 
* Weſtmin. VE 3, which in this Caſe the Court ſaid was a Bar to the Acton 
ler. ok the nt but not to the Attonz and the reaſon of their 
- ..___ "Judgment was, becaufe the Platntiff having made this Admint- 
tration his Title, the Court could not intend any other, and the 
_ - pleading over could not admit that to be a'Title which to the 

Court appeared to be no Citie. | 


Denham verſus Stephenſon. Trin. 3 Ann. B. R. & 
1 4 Ann. in Cam. Scacc. 


610 Unelmus Denham gen. Adminiſtrator, &c. cui Admini- 
Declaration Y firatio bonorum & catallorum jur. & Creditorum quæ 


ooo An fuerunt, A. B. tempore mortis ſuæ per Thomam Croſland Artium 


niſt tation 


gianced Magiſtrum Commiſſarium five Officialem peculiaris & ſpecialis Ju- 
by che J, riſdiRionis de, Sec. legitime fulcit. debito modo commiſſa fuit and 
cutisr,DcbitoCONEIADES. with profert hic in Cur. Literas, &c. and ſo declared in 
mie fit g Dent againſt the Dekendant as Peir at Law upon the Bond of his 
fcient witt». MCL? 3 Defendant demurred generally: Mr. Raymond argued, 
out averringy, That the Court could not take notice that every Peculiar had a 


rac he b:4 Right to grant Apminiftration, and that it being a Jurisdition 


TIS againſt common Right, it ought to be averred accowding to the 
ſtrations. Mecedents, cui de jure Commiſſio Adminiſtrationis in hac 
Parte pertinet. And the debito modo commiſſa affirms the Re: 
gularity of the manner of Pꝛoceeding, not the Stifficiency of the 

Power and Jurisvicion. Df this Opinion was the whole Court; 

_ ano Salkeld, who was ready to argue it fo2 the Plaintiff, was 

| - ffoppd by the Chief Juſtice, & quievit. Afterwards, when the 
Court came to give Judgment, Hole C. J. Gould & Powys, mu- 

tata Opinione, held the Declaration to be good, and that the 

debito modo was a ſifficient Averment; and the Chtef Juſlice 
fluid, there was no Peculiar but had the Power of granting 
Every Pecu- ADMiniliration, and that this was a neediels exagneſs, not ſo 
4 mich regarded lat*rly, as it had been in kozmer times, when it 
ing Admini- WaS thought not enough even to ſhew. an Adminiſtration com⸗ 
ſtcations mitten by a Biſhop, without averring there were nulla bona 
notabiſia. Judgment pro Quer. Powel abiding by his fozmer 

Opinion. Upon this Judgment a TUrit ok Erroz was * in 

e | am. 


ations : but if it be as here it is otherwiſe, and this ad- 
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Cam. Scaccar. And Br. Lutwyche fo? the Plaintiff inſiſted upon Vid. : Saund. 


the reaſgns. of Raymond, and cited all the Caſes, Salkeld ar- . Sy. 282 


gued that every Dwinarp hath Power to grant -Aliiniftration, 
Et quod quicunque habet Ordinariam juriſdictionem eſt loci 
ulius Ordinarius, Linwood I. 1. T. 3. and the 31 E. g. c. 1 l. Odin, 


ozdains, That where ann Nerſon dies Inteſtate, the Minar y ſhall quis. 
commit Admintttratian. That there is ng Peculiar but what 
both an Oꝛdnarp; fo2 it is a Peculiar-fo2 that very reakon, 
that it is exempt from the common Dypdinary, and under a 


Heculiar 9 Spetial Owinary of its own. adiy, Pe inüiſted pan: 
that Pecultars muff be 'Royal, Archiepiſcopal, Epilcopal, ' or aid 


Archidiaconal:; and that in every one of thete, the Owner has wy 
a Power even of common Right to grant Adminiſtration. Vi- Kiods of 


de All. 53. Declares of an Adminiſſration granted 88 1 


gem; held good, fo2 the King is ſupzeme Dwinary, une Caſe 

1 Bul. 4. from the nature ok the thing, therefo2e tis the ſame in 
effet to ſay, Adminiſtration was granted by the Dffictal of a Pe⸗ 
culiar, as to ſay, it was granted by the Official, of a Dioceſe. 
And as to its being againft-common Rigbt, the Oꝛdinary of a 
Peculiar does no moze preſcribe fo2 his Ozdinary Power oz foz 
his Peculiar, than the Biſhop of a Dioceſe. (here the Lozd of 
a Yano? hath this Jurisdifton, he that has an Adminiffration 
there declares of it as committed per A. B. Dominum Manerii 


_ em Adminiſtrationis Commi iſio de jure pertinet per Conſuetu- 


dinem infra Maner. præd. à tempore cujus contratii Memoria Thom. En, 
hominum non exiſtit uſitat. & approbat. debito modo rommiſſa 3 . 


kait. And as to the Books and Caſes, they are eaſilyreconciled 


by this difference, viz. A | * . 

- TWhere-ever the Power ok him that grants Adminiſiration is where one 
by Commiſſion, the Plaintiff in his Declaration muſt aver he stante Admi- 
had Authoztty, viz. cui Juriſdid io in ea parte pertinet, z legi- „ Ggf. 
tima authoritate fulcitus. Thus 3 Cr. 431. per A. V. Theologiæ cii, Plaintiff 
Profeſſorem, naught; 3 Cro. 791. per A. B. decan. de L. naught; E 
Hetley 68. per A. B. Chancello2 ot Cheſter naught; becauſe theſe horire, alter 
were by ſpecial Commiſſion under the Dꝛainary; bur where were by 
the Power of him that grants Auminitlration is not hh Com per Coen 
miſſion, but by Office o: Pivilege, * it need not be averred, ER 
becauſe. the Office impoꝛts che Power as incident, and the Lam 

takes notice of the Office. Vide 39 H. 6. Pl. 9. Declares of 
Adminiffration per Abbatem Weſtm. loci ill. Ordinar. good, fo? 


Dꝛdinary implies as muth. 11 H. 4. 64. Pl. 16. Declares of 


Letters of Adminiſtration krom the Commiſſarp ot the Biſhop, 


good; foz the Law knows every Commiſſary muſt have that 


Power. So 3 Cro. 102. Lacy verſus Smith; per A. B. officialem 
of the Biſhop ; good. So 3 Lev. 193. per ſuch an Archdeacon 
is good. Judgment was affirmed per tot. Cur. 


S Slaugh- 


— 


— 
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Slaughter verſus May. Mich. 3 Ann. B. R. 


(11) - Being - Wminiſfrato2 durante abſentia J. 8. r 
— H. brought an Adlon of Debt on a Bond, but did not a- 


rion msy be bet Where. J. S. was abſent, 02 that he was abſent. Cur. 'Tig 


during che but reaſonable the Oꝛdinary have Power to grant Adminiſtra- 
Jb. bor ia tion during Ablence, as well as during Binozity, oz pendente 
oarr. ic muſt lite; and ſuch Adminiſtratoz is accountable to the Executoz: We 
— 12 -- will intend it is Abſence beyond Seas, but the Plaintiff ought 
ablenkt. to aber he was abſent. Judgment pro Def. per Cur. | 


Clerk verſus Withers. Mich. 3 Ahn. B. K. vide Title 


Execution. 


Weſton verſus James. Pal. 9 Ann. B. R. 


by 2.1.9 [JEST upon a Bond againſt an Adminiſtratoz, Defen- 
of lagtiry dant pleaded Aﬀſets in his Hands to the value of 200 l. 


after incerlo- Olly, and that A. obtained a Judgment againſt the Inteſtate in 


eutory Judg- Aſſumpſit by nil dicit, and that the Jnteſtate died, and that al. 


ment reviv'd 


by Scire f. kłł d Scire facias was awarded againſt the Defendant fo2 Dama- 
_ ſur oy ges on the lald Judgment, upon which he having no Cauſe, a 
W., e. 16 Crit of Inquſty iſſued, and Damages thereupon found to the 
the fins! value of 300 J. and Judgment given thereupon koz the Plaintitk 
2 be, quod recuperet dampna præd. againſt the laid Inteſtate; and 
geinſt the äbers that he had no Aﬀets Ultra. To this Plea it was de⸗ 
Adminiſtra- myrged.” It was admitten that this Plea at Common Law 
cor +27: had been naught, fo2 by the Death ok the Defendant the Aion 
teſtare. Had abated, and Judgment could not be given againſt him after 
his Death; but the Queſtion was on the 3 and 9 W. 3. c. 10. 

which akter -interlocutozy Judgment gives a Scire facias againſt 

the Adminiſtratoz-fn caſe of the Defendant's Death, which was 

compared to the caſe of a Judgment on the 17 Car. 2. c. 8. 

where the Defendant dies after Uerdi#; But to this it was an- 

ſwered, That the ſaid Statute makes the Judgment good againſt 

the Defendant Himſelf only, and makes.not a Judgment againſt 

his Executo2 oz Adminiſtratoz ; but by this Ack, it is to be a 
Judgment againſt the Executozs o2 Admintſtratozs of the Party, 

fo2 they are expꝛelly taken notice of fo2 that end, and the Scire 

facias is to be againſt them, and all this appears on the ſame 

Recow, and therefoze this can never be made a Judgment againſt 

the Jnteſtate himſelf, no; ſo pleaded; to which the Court if- 


clined. 
18 Advowſon. 


ADVOWSON. 


Biſhop of Salisbury verſus Phillips. Mich. 11 Will. II. 
B. R. Rot. 377. bn Error. 


. 


— 


Rro2 of a Judgment in C. B. in Quare Impedit, Plaintiff 029 | 
counts that A. and B. were ſeized in Fee as Joint-tenants Nair Decl. 
of the Advowſon, ut de groſſo, and by Indenture agreed res upon 
from thencekoꝛth to be ſeized thereof as Tenants in Com- . * 8 

mon, and not as Joint-tenants, and they and their reſpetive dance. be. 
Heirs ſhould pꝛeſent ſeverally and by turns, and ſhews ſeveral wren Joint 
Preſentations alternately z and that A. died, and his Polety preent by 
deſcended to C. and makes his Title by Grant of the nert Pꝛe⸗ curas. 
ſentation from C. to D. his Executors, Adminiſtratozs and 

Aſligns; in whole Life the Church became vold, and that D. made 

his Mill and died, and it belongs to the Plaintiff as Erx⸗ 

ecuto2 to pꝛelent: Biſhop claims Title by Lapſe ; Plaintiff re- 

plies the Teſtato? pzeſented Symes within Six Months and the 

Biſhop refuſed him; Defendant rejoined, he gave him Three 

Days. time to pzepare fo2 Examination, and he never came 

again, Abſque hoc, that the Biſhop refus'd Symes at the Pꝛe⸗ 

ſentation of the Teſtatoz. Upon this Illue was taken, a Uer- 

dick pro Quer. and alſo Judgment in C. B. and now Erroz in 

this Court. Carthew objecked, that the Plaintiff had made no 

Title; fo2 the Agreement to pꝛeſent by turns did not ſever 

the Right; the Jndenture did not wozk a Partition, but an 
Agreement which is now bzoken, foz which the Plaintiff map 

take his pꝛoper Remedy. This Cauſe was ſeveral times mo- 

ved, and Holt C. J. held it to be a good Partition the firſf 

time it was ſpoken to, ſaying, That where the Thing and the 

Poofits are the ſame, a Partition of the Pzofits is a Partition Compoſicion 
of the Thing; and tho perhaps the Agreement cannot make w, . 
Two Advowſons out of one, yet it has created ſeveral and di⸗ By Record, 
ſtint Rights to pzeſent alternately. Afterwards when Judgment **** Pavie 
was affirmed, the Chief Juſtice laid, That a Compoſition might ia Blood or 
be either by Recow, oz by Deed, oz by Parol ; That if either 1 - 
Paivies in Blood, as Co-partners, 02 Strangers in Blood, as . ongful 
Tenants in Common oz Jofnt-tenants, agree by Reco2d to Preſeac: The 
pꝛeſent by turns, and one pꝛeſent, the other is not by a Uſur- Pacron is not 
pation put to a Quare Impedit ; and that whether the Pzeſen- e Inge 
tation be by one Pytivp to the — 02 by a 2 1 — 
| ; 2 ide a IC1re Tag1as. 
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— By Vide Weſt. 2. 5. 2 Inſt. 362. adly, That if either Paivies in 
Deed, either Plood, as PParceners, 02 Strangers, as Tenants in Common oz 


between Pri- 


vies or Joint⸗tenants agree by Deed to pꝛelent by turns, the Com- 


Strangers, poſition is good ; and if it be once executed on all Sides, h 

3 — dungs & Quare Impedit, need not mention the Compoſe 
all Sides H. tion, which chews the very Right and Inheritance to be ſevered, 
may declare ang that a ſeparate Jntereſt is veſted in each of them to pye- 
odd wich. lent alternately, and that the Plaintiff needed not have vecla- 
out mentio- rey ok the Compoſition 0} venture in this Cale. Vide 
cog then. DV. 29. 301P, BY Parol, fo2 to a Compoſition may be between 
zdly, BB Parceners but betwrei Strangers in Blood Compoſitioa can- 


tween Privies ; 


only. 
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Anonymus. Mich. 3 Ann. B. R. 
J* has been adjudged that ir ane be Bom the firlf of 


February at Eleven at Night, and the laſt of January 
in the Twenty firſt Pear of his Age at one of the Clock 
in the 'Woming, he makes His Will, of Lands, and dies, 
tis à mood CUill, fo2 he was then of Age. per Holt C. J. 


"#4. $- 


Parol, pe. not be without Deed, Vide F. N. B. 60. 62, d. f. 11 H. 4. 3. b. 
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Indictment, and then there muſt be ſuch Diſorders as prove a 


ALE-HOUSES 


ER. Stat. I Jac. Ale-houſe-keepers are to foxfeit 10 8. Ale.houſe.. 
to the Pooz, if thep permit any Inhabitant ok the keepers, how, 


and in what 


Stephens verſus Watſon. Mich. 13 Will. III. B. R. 
P Place to ſit tippling above an Hour. Vide 4 Jac. 1. c. 5. Caſes Puniſh- 
21 Jac. 1. c. 7. 3 Car. 1. c. 3. againſt dzinking. able. 

Before the 5 and 6 E. 6. it was lawful foz any one to keep 

an Ale⸗houſe without Licence, ko: it was a means of Liveli⸗ 

hood, which any one was free to follow. But if it was Derly 

kept, it was indiable as a Nulance. By 5 and 6 E. 6. c. 25. 

Two Juſtices, one of the Quorum, may ſuppꝛeſs Ale-houſes. 


2dly, Mone are to keep Ale-houſes unleſs licenced by Seflons 
o2 by Two Juſtices, upon a Recognizance not to allow ga. 


ming, and to keep good Rule ann Ozder. : 

3dly, Any one that not being thus qualified keeps an Ale-houſe 
may be committed Three Days and held to a Recognizance, with 
Two Sureties, tobe certified to Sefffons. e 

Note, Thts Statute extends not to Jnns, fo2 they are fo2 
lodging of Travellers; But ff an Inn degenerate to an Ale- 
on by ſuffering diſozderly tippling, 8c. it ſhall be deemed as 

ch. 

Jf a Man keep an Ale-houſe without Licence, he may he com- 
mitted to: Three Days by the Ack, but he is not indittallle ; be⸗ 
cauſe the Statute which makes it an Offence, has made it Pu⸗ 
niſhable in another manner. 3h ryan 

Nota, There is 4 difference between ſuppreſſing an unlicenced 


Ale-houſe and one that is licenced. 


Where an Ale-houſe is licenced, the Juſtices, to ſuppreſs it, 
muſt either proceed upon the Recognizance, the Condition where Juriſdiction 
of muſt ar leaſt be broken; and therefore his having another 21 Juſtices of 


Trade, or being a Bailiff, can be no Cauſe in ſuch Caſe: Or by 5 8 


ouſes licen- 
ced and un- 


Nuſance. licenced, 
But where an Ale-houſe is unlicenced, the Juſtices may ſup- 


preſs it at Diſcretion ; for on the denial of a Licence no Appeal 


lies, and the Statute which gives the Juſtices a Power to ſuppreſs 
where they ſhould think convenient, would ſignify nothing if 
it 


) 
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it did not extend to ſuch Caſes; for it cannot extend to Ale- 
houſes that are licenced, becauſe they are not puniſhable with- 
out a Breach of the Recognizance. And as to thoſe that are 
unlicenced, if they. be ſuppreſſed by Commitment of the Owner, 
the want of a Licence can only come in Queſtion, and not the 
Reaſon and Cauſe why it was denied. 


t 
| 


Aliens vide Allegiance, Denizen. 


Wells verſus Williams. Mich, 9 Will. III. C. B. 

(e I an Alien Enemp comes hither ſub. ſalvo Conductu, he may 
Alien Any maintain an Aion; Jf.an Allen Amy comes. h'ther in time 
Bvigh bers of Peace. per Licentiam Domini Regis, as the French Pꝛote⸗ 
under Pro ſtants did, and lives here ſub Prote ione, and. a CUar akter⸗ 
bin wards-begins between che Two . Nations, he may maintain an 
Actions, Alon; fo? ſuing is but a conſequential Right of Pzoteffon, And 
becauſe ſuing therefoze an Alien Enemp that is here in Peace under Potection, 


quence of may due 4 Bond; aliter of one Commorant in his own Country, 


„ DO Urks and Infidels are not perpetui inimici, no2 fs there a 
Turks and particular Eumity between them and us; but this is 
Iafdels not. u common Erro; founded on a groundleſs Opinion of Juſtice 
mic Brooke; f02 tho there be a difference between our Religion 
and theirs, that does not oblige us to be Enemies to their 

Perſong ; they are the Creatures of God. and of the ſame 

kind as we are, and it would be a Sin in us to hurt their Per⸗ 

ſons. Per Littleton. (afterwards Lo2d Keeper to Ring Charles 1.) 


in his reading on the 27 E. 3. 17. M. 8. | 
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AMENDMENT. 


Anonymus. Paſ. 5 Will. II. B. R. 


pEN a Declaration is come to be in Parchment, bi 1) 
the Court can mend no farther than is allowable by Jean of 
the Statutes ok Amendments, fo2 tis then a Re- tile in Pe- 
| cod ; but while tis in Paper the Court may mend ber. 
at Pleaſure, foꝛ tis not within the Statutes of Amendments. 


Ee King verſus Knolles, Trin. 6 Will. II R R. 


Nvyixment of Murder. The Defendant pleaded that he was (5 

Earl of Banbury, Sc. Attomey General replied, 8c. Earl a ere 
of Banbury moved to amend his Plea and had leave, (Holt Marder - 
doubting) becauſe the pleading was not perfeted nor entered _—_— 
upon Recow. And there have been ſeveral Amendments in Cri- 75 before 
mtnal Caſes. Vide 2 Cro. $29. 2 Ro. Rep. 59. Sid. 225. 243. entry upon 
Cro. Car. 144. Nota, The Plea was filed but not entered upon ** Rol. 
the Roll; And the Court held, that befoze-Judginent, while 
things were in fieri and in Agitation, they had a Power over all 


Pooceedings. e; | 
The King verſus Harris. & al. Hill. 6 Will. III. B. R. 


Otion was made to amend an Jnfozmation of Perjury, and (3) 
IVI oppoſed, becauſe the Defendant had pleaded, Et per me be 


| Holt C. J. As to mending after 'Jlea pleaded, there is no gteat — after 


Matter in that; After a Recowd has been ſcaled up, J have 7 pleaded. 


- known it amended, even juſt as it was going to be tried. 


The King verſus Keat. Hill. 8 & 9 Will. III. B. R. 


1 b | (4) 
Uerdi# General o2 Special may be amended by the Notes PR Jy 
of the Clerk of Afize ; but this is in Civil, not in Criminal y Notes of 

Caſes. Vide 1 Ro. Rep. 82. A Special Uerviit amended by the r Clerk of 
| "OY FAT Wa Notes | gene 
0 he Criminal. 
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prius Roll 
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48. AME 
7" Notes of the Counſel in the Cauſe after Erroz bzought. Vide 
3 Cro. 149, 150. Cro. Car. 145, 338. 4 Co. 52. 2 Co. 185. | 


any of ene Ti OWL u By: 


(5) Tetment againſt Seven Defendants who enter into the Com- 
EjeQment E mon Rule fo: confeſüng Leaſe, Entry and Ouſter, and plead 
— 172 * to Iſſue: The Plea-roll was right, ſo was the Venire, Diſtringas, 
all jeia in and the jurata; An Iſſnie in the Niſi prius-Koll wag between the 
he Common Blaintitk and Five Ottendants only, which was'tried, and Aer dick 
Iſve was pro Quer. and an Amendment being moved fo? it was oppoſed, be: 
reach cauſe it was ta tec the Gera, ta ſubjet- the Jury to an At- 
but the di Saint, to mate another Tine and i mage Two Detendants 
— ho were not tried: But it was amenden; Nor nothing could 
ee ee e 
after Verdict on his Title, which is n | An 
ris nog 3 conſidered — —— 3 —4 1 6 
is e b Rule, and that the, Plea⸗roll, Sc, are all right, and this can- 
adding the — beute ed pes, than the fame Jiftte, and the Amen ment 
titer roo i only fo trälfy a plain Yiſtake, and make that the Illue which 
7 was apparentiy intended new.“ 2 N % eee 
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(6) FE Jeament, Ucznit was pro'Quer-/and now he moved ta amend 
Demiſe n. bis Declaration, wherein he had counted ofa Pemile, 10 
1655 for 96, April 1697, instead oß 1696 ; fag 97 was not come at the time 
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Way 
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and nor a off the Trial. And the Court agreed that in a Judgment by 


mentable + Confelon on a Warrant of Attomey, it had and migbt be amended 
cauſe it in Ejexment, becauſe without — 5 „ 
would be an- and Intent of. the Parties couſd nat be tyliiled, but denied it in 
ne: FR. Neal Cate betaule it altered the Mie und made another 


| Title. 4 * . 
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F . ER O87 
m—_—_— Scirefacia&0n-a Recoghizance upon Iſſue non ſolvit it was 
ad inte af. L found fo2 the Plaintiff + Mr. Northey moved ta ſet aſide the 


appointed af- g 
eer the Day in CLIENT, becauſe; in the Diſtringaß and Jurata the Return was à die 
Bank, and, Sanctæ Trin. in tres Sept. niſi Johannes Holt” Mil. 27 die Janii 
held nor . Prius venerit, the Twenty Seventh Day of June being the Yo2- 
mendable by ra atter tres Trin. But the Plea⸗rall was right, fox the A- 
che Ple+.79V) ward/there was tres Mich. Jr lag agreed on a Sides that the 
Jodge Au. tial muſt be let aside unleſs the Miſtake could be amended, 
bone vn "becauſe it appeared the Judge had no Authozity to try the _ 
* 1 a 
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confin'd to 


that Day, © © _ 
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AM END MEN T. f 49 


and the Court held it could not be amended. The Court agreed Where the 
that where the Diſtringas oz jurata are right, and the Amend: * . 
ment does not alter the Point in Iſſue, the nin prius-Roll may a mended by 
be amended by the Plea⸗ roll. So it was in the Biſhop ok Wor- che Plea Roll, 
ceſter s Cale, and there the Diſtringas and Jurata were right. 1 
2 Cro, 353. Dy. 260, Hutt. 8t. 1 Cro. 595. But here neither 
Diſtringas noꝛ Jurata are right. The Day appointed fo2 the Niſi 

prius is impoſſible; and the Judge 's Authonty is confined to 

the Day. Me has no Authozity to try, Niſi Johannes Holt, &c. 27 


_» Juniiprius venerit; which cannot be. "Where a Judge's Autho- 


ritx is confined to a Day, his Trial at another Oay muſt be 


. 


Wo 
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0 Anonyaws: Hill. 1 il III. B. R. 
L E Clerk ok the Treaſuryof the Common-Pleas attended ( 

with the Retond here, and it was modes chat the Tranfcript o 4; 
in B. R. mighr de amended by it. Hall oppoſed it, till they had the Record in B. 
Coſts of the Writ of Erroz allowed them, Et per Holt C. J. R. by che Re- 
You ſhould have inſiſted fo2 the Coſts in C. B. befoze the Party a. 
had liberty to amend. This way of amending the Recowd here any) mutt be 
by the Recozd there, is the Courſe of the Court, and only tg sen below. 
ſave a Cerriorari; ko; if the Recow be right below, upon Dimi⸗ 
nution atſedged, the Party may have a Certiorari of Common 
Right, Therefoze theſe Amendments cannot be oppoſed ; no: 
did J ever know it Done, being only to ſave the Charge of a 
Certiorar. — BEER W | 


Thompſon verſus Crocker. Paſ 12 Will. II. B. R. 


& | 3 * 

TOrthey moved to amend a UWſrit of Etroꝛ, which recited a A 0 
| N Judgment given in Curia of the King, when it ſhould be in L Nec 
Curia Regis & Reginz; the Curſitoꝛ s Notes were right, and the of Error and 
miſpziſion only in matter of kom and not skill: Sec mon allo- Fco's: b. 
catur; fo? firſt the Writ is a good Mrit; there is no fault in the ⸗wended, 
Mrit, only it does not agree with the Recod ; and the Amend. al ro 
ment is to make a new Crit?” 2dly, The 8 H. 6. tmpowers us to w i 
amend in Matters pꝛecedent to the Judgment; but not to amen? 
the TUrit of Erroꝛ. The intent of the Statute was to amend in 
ſuppozt of oziginal Judgments, and to avoid Crits of Erro:; 
but this may be to make an Amendment fo make good the Cour cannot 
Urit ok Erroz, and to reverſe the Judgment. And it is the ban Com. 
moe abſurd, becauſe the Writ of Erro2 is the CommiMon to mimon 


the Court, anda Court cannot amend their own Commiſſion, 
D Anony- 


= 
* 


* 


n 


AMENDMENT 


Anonymus. Trin. 12 Will. II. B. K. 


(wo) CIR Bartholomew Shower moved to amentt an Jnfomnation ot 
Amendment O Forgery in Ten Places, and tho oppoſed, the Potion was 
of Joke wa. granted becauſe it made no alteration of the Faf; and that with- 


tion withour 


Coſts. out Coſts 02 Jmpatlance. 


3s 
N. 

7 
2 


>. ot} _ * 2 8 , 
* 5 3 "£23 = 
2 * - — * ; — — 1 a 
—* 3 5 as So 
- 2 3 * - <> 2 - = 
, —. 2 þ 4 — * d £ 
e . ry 8 * Pee 1 «i ov 
22 . RED * 1 > Ct So FX 3 2 "— 
n was og SY Fo ꝶ6ꝙ•»— — 4 r _ I 


6. 3. „ 
Cox verſus Wilbraham. Pal. 13 Will. III. B. R. | 
_ Ovenant; and aflinus breach upon the Moꝛds chat he had not 
2 made, done or ſuffered, any Att o2 thing whereby to incum - 
caqnot be ©? her, Sec. And the Breath was quod ad e Ceſtriæ tent. &c. 
ter Entry on anno quarto Jacobi ſecundi utlagat. fuit. ekendant demurred, 
che Roll. and upon Argument the Declaration being held naught fo2 incer⸗ 
tainty, when o: what Term the Dutlawzy was had, Mr. Cheſhire 
movey to amend: He cited 1 Cro. 147. which was after. Uer- 
dick, but laid as to this Matter, there was no difference be⸗ 
tween Uerdix and Demurrer; fo2 the Wozds ok the ac of E 
E. 3. ate Challenge of the Patty: which muſt de meant De⸗ 3 
murrer 2 Sed per Holt C. J. Mo; the Statute means the Par- 3 
ties Exception in Arreſt ok Judgment. Ik the Defendant had "2 
pleaded a Plea to the Right oz in Abatement, it might be ren. 4 
ſonable to allow an Amendment; But to amend upon Demurrer 4 
when this may be the Cauſe of the Demurrer, would be to en 7 
ſnare the Dekendant without Cauſe; Ergo dilallowed. 1 
* Leperd verſus . val, 2 Ann. B. R. 
WT Xp Sfampſit, and declares verſus Sit John Germain, Kt. The 
JG. Kr. . / \ Defenvant pleaded in Abatement, he was aKnight and Ba- J 
i Aba- fonkt, the Plaintiff replyd he was a Knight, Sec. and Ray- 3 


moe chat be mond thoved to amend "upon Payment of Coſts, all being in 
Barone, and Paper, and that the Aion being by Bill, the Addition was 
denied to. be not material, not being within the Statute of Additions : But 
denied to amend, becauſe nothing to amend by, and the Defendant 


bad taken Woantage of the Faulk; 
Parſons verſus Gill. Mich. 2 Ann. B. R. 


Pts N Debt updn a mutuatus the Judgment was enteredup as of 
mended by Fill. Term, 1700, whereas the bozrowing appeared to be 2 April. 


the Paper- 


book ſigned 1701. Ertoz being bzought to reverſe this Judgment, Mr. 
Mader 1 ; "I 
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AMENDMENT. 51 


Ward moved to amend the Judgment by the Paper-Book ſigned 
by the Maſter, which was the 2 Januarii 1700. Et per Cur. This 
was allowed to be amended, fo2 tis but a flip of the Clerk who 
ſhould have peruſed the Paper⸗book ſigned by the Maſter, which 
is wa EY enough to amend by. Vide 1 Cro. 147. Hob. 127. 
1 Brownl. 16. | 


The Queen verſus Tutchin. Mich. 3 Ann. B. R. 


(14) 
Venire ret. 


Nformation f02a Libel. The Oefendant was kound Guilty: Any 23 0&ober 
it was moved in Arreſt of Judgment, that the Ven. fac. was egos 

returnable die lunæ prox. poſt tres Sept. San&. Mich. and that #22. 
the Diſtringas and Niſi prius on the Rolf was awarded in common ace, and not 
Fozm right enough; but that the Writ. of Diſtringas was teſted 
24 October, whereas the Venire wag returned the 23. And this 
was held to be a Dilcontinuance z but the Queſtion was, whether 
it might not be amended ? It was argued it might be amended, | 
and that it was amendable firſt at Common Law. 2dly, By the No difference 
Statute of H. 6. 2. 2 Cro. 529. Cro. Car. 144. 1 Sid. 244. Dy. man be. 
346. 14. 1 Sid. 259. 4 E. 3. 9. 3 Lev. 14. 430. 2 Bulſt. 35. tucen Caſes 
Ray. 440. 1 Sid. 243. 66. 1 Keb. 191. 215. 1 Ro. Ab. 201. Civil and 
Cro. El. 572. Et per Holt, Powel & Powys. iſt, CUlhatever at Conn “ 
Common Law might be amended in Civil Caſes, was at Com- Lev. 
mon Law amendable in Criminal, and ſo it is at this Day, 2dlp, 
This was not amendable at Common Law becauſe it would war: 
rant a Trial that was tried without Authozity, and the Amend- 
ment would be contrary to the Truth ok the Fai. And it is a 
Hiſtake of the Clerk in Skill, and tho' a miſ-awarding of Pzoceſs . E. 3. & x 
on the Roll might be amended at Common Law the ſame l. 6. The 


Term, becauſe it was the Ad of the Court; Yet if any Clerk at —— 


Common Law iſſued out an erroneous Pzoceſs on a right a⸗ ments. 
ward of. the Court, that was never amended in any Cale at Lender, 
Common Law. 23dly, They held this not to be amendable of Jof. ls 
by any Statute of amendments. And Powel ſaid, There were on⸗ 

ly Two Statutes of Amendments, the 14 E. 3. and 8H. 6. the 

reſt he reckoned to be Statutes of Jeofails and not of Amend⸗ 

ments. And he held that the 8 H. 6. was only to enlarge the 

ſubſe# Matter of 14 E. 3. and that the 14 E. 3. extends only to 

Pꝛoceſs out of the Roll, i. e. TUrits that iſſue out of the Re- 

cod, and not to Pꝛoceedings in the Roll it ſelf ; But that the 

14 E. 3. extends not to the Ring, becauſe of theſe Moꝛds, Cha- 

lenge of the Party. And the 8 H. 6. has been always conſtru⸗ 

ed in imitation of the Ack of E. 3. And the Exception in the 
Statute of H. 6. was only ex abundanti Cautela. And all 
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Judges and Sages of the Law in all Ages, have taken it not 
ta extend to the Crown. And the Cales on the other Side are 
not to be relied upon. | | 


Buckſom werſus Hoskins. Mich. 3 Ann. B. R. 


(16) Tro of a Judgment in C. B. and the Scire facias to aflign 
Scire facias E Erro2s was quare Executionem habere non deber of a Judg- 
viriaor fro ment in Ejetment fo2 two Peſſuages, whereas the Recovery wag 
ment - de uno Meſſuagio only: The Plaintiff in Erro2 pleaded, nul 
mendable f tiel Record, and the Defendant moved to amend, He cited 
Rrcond the Cro, 162. 163. 1 RO: 197: 797. 22 E. 4 6. 2 Cr. 372, Cr. El. 
Writ 760. 2 Sid. 7: 12. Et per Holt C. J. Nothing appears to be vi⸗ 
> At cious oꝛ intoꝛmal to need an Amendment, and that there may be 
ſe. a good Judgment that agrees with it. The TUrit is good, 
tho impꝛoper koꝛ the Purpoſe, and we cannot put a deceit upon 
the Dekendant, and male his Plea falſe when it was true. Cro. 
Ja. 352: was ſaid to be a ſtrained Cale. * 


Vaaſor verſus Baile. Hill. 6 Ann. B R. 


1 be. OCire facias on a Judgment, and by miſtake in the Scire facias 

eween Scire KI the Plaintiff's Name was put fo2 the Defendant's, ſcil. Ra- 

facias and dulphus koꝛ Jacobus ; and they moved to amend, it being the 

Jucgment, fault of the Clerk 2- Denied, fo2 the CUrit does not appear to us 

ble. to be wong, and there may be ſuch a Judgment ko; ought we 
bow. os 


Inter Lord Pembroke and Lord Jeffreys coram Holt. C. J. 
K al. upon a Reference from the Houſe of Lords. 


(18) TFT DRD Pembroke. petitioned the Houſe of Lows fo? a Bill 
Wric of Co- L to (ct aſide an Amendment made of a Fine and common Re- 
wendable by cobery in the ©2and Seffions in Wales, whereby he had loſt the 
Common Benefit of a Writ of Erro2 : And whether the Fine and Reco- 
Law or Ste. yery was. amendable in the ſaid Particulars, and the ſaid d. 

: mendments warranted by Law, was referred to the Judges. One 

was whereas the TUrit of Covenant was teſted Sir Months after 
the Dedimus fo2 the Caption, the Court of G2zand Seſſions had 
amended it. Et per Holt & al. 'Twas certified, that the IUrit of 


Covenant being an Oꝛgmal, was not amendable either by the 
3 Conv 
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Common Law oz by any Statute: That neither the 14 E. 3. Awicab'e A. 
no; the 8 H. 6. warrants ſuch an Amendment: That there is e "2. 
no difference as to this purpoſe between Aﬀions Amicable and Ad- debe than 
verlary, fo2 No body pꝛetends to mend a Yiſtake in a Deed it argen. 
ſcif, and pet that ſurely is as much a common Aflurance as a 3. 
Recovery, and that Gage's Caſe, 5. Co. 45. is miſrepozted and Co: Eat. 2 
not Law. Hereupon a Bill was allowed, but was thzown out C. „ 
in the Houſe of Commons. * 


—— 


Bold's Caſe. 
 Qerdi# General 02 Special may be amended by the Motes (15 
in the Book of the Clerk of Aflize if there be a miſpzifion; Vert Se. 
But this is to be intended in Civil and not in Criminal Caſes, c „ 
Vide Keil. 1. 3 Cro. 149. In Aſſumpſit; -Defendant pleaded ended b 
Payment fo2 Part, and non Aſſumpſit fo2 the reſt, and the Jury — Ci 
found foz-both quod non Aſſumpſit, whereas foz one it ſhould vi! Cats, 
be non Solvit; and the Recod was delivered to the Cleik of dnia 
the Aſlizes to amend, becauſe it was his miſpziſion ; it appear. 
ing the Jury found both Jſlues fo2 the Plaintiff, 3 Cro. 149. 
150. Cro. Car, 145. 338. 4 Co. 52. 2 Cro. 185. 4 Special 
Ucrdi# has been amended by the Notes of Counſel in the En⸗ 
try : and that after a TUrit ok Exro2 brought; koꝛ per Cur. 
Tis but what was found, and we may amend here what thep 
might in Com. Banco. | 2 | LL 
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Amerciaments and Fines. 


| Lord Gerrard verſus Lady Gerrard. Hill. 7 W. 3. B. R. 


Tm N Dower, Defendant confeſſes as to part, and Judgment 


Defendane is given againſt him, quod fit in Miſericordia, And as 
* to the reſt he pleads in Bar, upon which there is a Demur⸗ 
twice in the rer, and Judgment is given againſt him, quod fit in Miſe- 


fame Action, ricordia. And it was objeded in Erro2 that a Man ought not 


where there 


are two final to be twice amercey in the lame Action. Sed non allocatur : 


independent Fg) both the Judgments are final and independent of one ano- 


Judgments. ther. Aliter, where one Judgment is only interlocutozy and de⸗ 
pends upon another, as quod computet in Account. 


Linſcy verſus Clerk. Mich. 8 Will. III. B. R. 


(2) 1* Treſpaſs, Aſſault and Battery, 8c. There can be no Ca- 
No Judg- | {| piaturprofine entred ſince 5 & 6 W. & M. but the Plaintiff is 
pro ſine in to have 6 8. 8 d. in Coſts to pay ſo much to the King fo2 the 


Treſpaſs in Fine. Bekoze this Ad when the Fine was pardoned, the Judg- 


3 4 ment was entered nihil de fine quia pardonatur. So it is nowin 
6 W. 3. C. B. upon this Statute, fo2 they enter their Judgments nihil 
| de fine quia remittitur per Stat. But in B R. Judgment is en- 


tered up without any notice taken of the Fine ; fo2 the Law is 


altered and taken away in effet# by this Statute. Therefoze not 
like the Cale of a Pardon; fo2 that does not alter the Law, 
but excuſe the Party. 


Eyres verſus Smith. Mich. 9 Will. III. in Scacc. 47 
Serjeants- Inn. 


(3) P Yres ſued a Writ out of C. B. verſus Smith, vireted to the 
* Sheriff of York, who ſent a Tarrant to Simpſon the Bat- 


bps d tion {iff of the Liberty of Pomfret, who did not return the Writ ; 


in the Ex- Upon twhich he was amerced 50 l. (viz. time after time) and that 
chequer. mas eſtreated into the Exchequer : Afterwards Eyres and Smith 
agreed, and upon p2oditcing a Certificate from the Attozney fox 

the Plaintiff that the Oebt was ſatisfied, theſe Amerciaments 

I were 
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was denied. 


Amerciaments and Fines. 
were diſcharged upon Motion to the Batons, Note, There ought 
to be a Conſtat of the Eſtreats, and, as the Clerks ſaid, the 


Court uſes not to diſcharge the Amerciaments, but allow pou to 
compound them, bes | 7 


t The King verſus the Mayor of Hertford. 
* Mich. 11 W. 3. B. R. 10 


N an Inkozmation in nature ok a Quo Warranto, Iſſueg as. 4) 
were returned upon thzee ſeveral Diſtringas'ss Mr. Ward eſtrested by 

moved fo2 a Rule to effreat them. Et per Holt C. J. Ik it ſpecial Rule, 
be an extraodinary Caſe, we can make a Rule to eftteat the fc. © 
Jſſtes ; but otherwiſe the Courſe of the Court is to ſend them cas. 

up into the Exchequer at the uſual times, which are twice a 

Veat, viz. the laſt Daps of the two iſſuuble Terms. But 

there is nothing extraowinary in this Cale: And the Potion | 


* 


* 


Ibe Queen verſus Sumers. Paſ. i Ann. B. R. 


| Doug fo2 a Treſpaſs and Riot, Defendant pleaded non (5). 
Cul. and the Indiäment was removed hither by Certiorari, cons Cat 
Nc. The Defendant went befoze the Maſter and Coffs were oraci ace co 
tared; and now M2, Eyre moved he might go befoze the Ma- only . 
ſter again, that the Pꝛoſecutoz might be conſidered koz his Profecutor 
Charges below, the Maſter's Taxation befoze being only koz cannot move 


8 


— 1 
9 


Colts ſince the Certiorari. Et per Cor. Che Maſter ought not . Bf. 


to conſider the Coſts below, but only ſince the Certiorari ant ter accepting 
upon it; Then Mr. Eyre moved to aggravate the Fine; Et per bis Coſts. 
Cur. Pou ought not to aggravate the Fine after the Party has 

been befoze the Maſter ; if you do, we will ſet aſide the Tara- 

tion of Coffs. £ 8 


The Queen verſus Templeman. Trin 1 Ann. B. R. 


pon a Motion: to ſubmit to a ſmall Fine, after a Con- (6 


feſion of the Jndittment which was ko: an Aſſault, Hole Ypon un 
C. J. took a difference, where a Man confeſſes an Indickment, Fine after 
and where he is found Guilty ; In the firſt Cale a Man may coating la- 
pobuce Affidavits Ito pzove Son Aſſault upon the P2oſecuto? in A dic: 
mitigation of the Fine; otherwiſe where the Defendant is found may be read 


Guilty; fo2 the Entry upon a Conkeſſton is only non vult con- ” 


tendere cum Domina Regina & pon. ſe in gratiam Curiæ. tor made the 


—.— 
ther wiſe after 
Deken⸗ Conviction. 
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56 ANTIENT DEMESNE. 
— DS D ety 
Judgment for © Defendants may ſubmit to a Fine, tho' abſent, if they have 
a Fine my a Clerk in Court that will undertake fo2 the Fine. Hill. 2. Ann. 
che Gefen. Hickeringil's Caſe was, that he and his Daughters were in- 
dant's Ab- Hed fo2 a Treſpaſs, and Hickeringil only appeared on the Mo⸗ 
cence, "PMN tion to ſubmit to a ſmall Fine. But where a Man is to receive 
teking by any Cozpoꝛal Puniſhment, Judgment cannot be given againſt him 
Stranger, but in his Abſence, fo? there is a Capias pro Fine; but no Pꝛoceſg 
corporal Ba. to take a Man and put him on the Pillozy, Vide Tit. Judg- 
niſhment. ments —— Duke's Cale. PSS 


Brook verſus Huſtler, Hill, 4 Anni B. K. 
"<a 1 EBT koꝛ | an Amerciament in a Court Leet. Tt was 


Amercement lad in the Declaration, That the Dekendant was amer⸗ 


hy bs ge- ted per Cur. not ſaying in what oy that it was affeered 
ral quo 4 | 9 I : 

fie in miſe- by Affeerers to fuch a Sum. It was objecked that the Court 
— ,, ought to impoſe a Sum certain; And that by Aﬀeerers is after 
Sum. Amerciament ought to be General, quod fit in Miſericordia; and 


that is to be aſcertained by Aﬀeeroxs, 
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ANTIENT DEMESNE. 
© Barker verſus Wich. Mich. 3 W. & M. B. K. 


Lands were parcel of the Pano2 of Bray, and that the 
Manoz of Bray was Antient Demeſne held of the Crown. 
if Manor is: And this was held naught 055 tot. Cur, Foꝛ hereby it muſt 
ancient De. be underſtood the Lands in ion are part of the Demeſnes ; 
Farr mw = and ſuppoſing the Manoz to be Antient Demelne, yet the Mano? 
Manor im. and the Demelnes of the Panoz ate impleadable at Common 
pleadable.in Law, and not in the Low's Court; fo2 then the Loꝛd would be 
Cour ony; Judge in bis own Cauſe ; On the other ſide, Antient Demeſne 
Parcel jo the Lands held of the Mano, are impleadable in the Court of An- 
_ $3 tient Demeſne, and there only. Vide, F. N. B. 11 m. 1 Ro. 324. And 
Lond. therekoze, becauſe he does not plead that theſe were Lands held 
of the Yano? of Bray, Judgment quod reſpondeat ouſter. 
n 3 Hunt 


Ancient De- 
meſne. How 
pleadable. 


15 Ejeftment, Defendant pleaded in Abatement that the 
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ANTIENT DEMESNE. 57 


Hunt verſus Burn. Hill. 12 Will. III. B. R. 


Racton calls theſe Tenants Villani privilegiati, and it ſeems nl (2) 
they are free as to their Perſons, not as to their Eſtates ; tient De. 
fo? if Antient Demeſne be to be tried, the Jſſue is, TUhether An- mee are 

tient Demeſne oz Frank-Fee ? The Pꝛivilege ariſes from the — +8 

Conſtitution and Nature of the thing Coeval with the Go- bur noc «5 te 

bernment it ſelf, at leaſt as antient as any other Eſtate o2 Te- their Eſtates. 

nure whatſoever ; We muſt ſuppoſe theſe Paivileges commenced 

by At of Parliament, fo2 they cannot be created by G2ant at this 

Day 3; per Holt C. J. x | NEE i 

If you plead that the Manor of D. is Antient Demeſne, you 

ought to averr it by the Record of Domeſday, for that is the 

Trial of it: But if you plead, that ſuch a Place is Parcel of a 

Manor which is Antient Demeſne, then you ought ro conclude 

to the Country; For Parcel or not Parcel is triable per pais, If: of #n- 
2 E. 3. 15. b. Thomas de Gzenham's Caſe : But it ſeems to me the melne how - 
other Side may traverſe its being Antient Demeſne. And fo was triable. 

done between Sanders and TUelth C. B. Pal. 9 Jac. Rot. 3165. 

Iſſue was, Whether the Manor of Otterbury was Antient Demeſne ? 

And the Court awarded, quod querens gabeat recozdum libzf de 

Domeſday hit in Oitabis Pillarii. At the Day the Plaintiff had the 

Book — 2 in by a Porter. It appeared by the Book that Edwary 

the Confeſſor Anno Regni ſui decimo odavo, had given this Manor 4 

Abbati Rotononenſt ; and that this Manor was not in the Ancient De- 

Title of de terra regis: For all Lands held in Antient Demeſne, Lege nied- 
which the Confeſſor had, were by TOilltam the Conqueror, che Title 
Anno Begnt ſuf viceſimo, written in the Book called Domeſ- d terc Re. 
day, under the Title de terra Regis; And theſe are all held in 4% Berk 
Antient Demeſne at this Day; but thoſe which were given away and no other. 

by Edward the Confeſſor, and which are not written in the 

Book called Domeſday under the Title de terra Regts, are not 

Antient Demeſne. And a Reſpondeas Duſter was awarded. 

By a Recovery of the Land at Common Law, it becomes Frank- By Recovery 
Fee he ever; But a Recovery againſt the Tenant is reverſable by 1, Common 
the Lord, by Writ of Deceipt ; and ſuch a Recovery makes it comes Frank- 
only Frank- Fee, quouſque it continues unreverſed; but where Fee. 
it is reverſed, it becomes Antient Demeſne again. Uide 5 E. 


3. 61, 4 Inſt. 270. Moor Pl. 283. ̃ 
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(+) C King cannot grant an Annuity, fox bis 1 i 
King cannot | not chargeable as the Perſon of a Subjeſt; but if he 
grant an Ar- grant it out. of his Exciſe 02 any Buch of bis Be. 
_ | benue, tis good ; fo2 there is e en 
cen. Per Barones GOAT. | 
- v od % a | Smith verſus Wallis. Paſ: I'2 Will Wm. B. K 


A Penton out of an appꝛopꝛiation, tho by 8 
Penſion Nw able in the Eccles aſtical Court, fo2 it could not begin — 
— "2 by the Gꝛant and Inſtitution of Spiritual Perſons, And there- 
tion by Pre- FO if the Duty be traverſed, it map be tried there ; per Holt 
ſcription, ſu - C. J. upon a Motion fo2-a. JNohibition, Vide 1 Ventr. 120. 
Sirius 3 Cro. 673. Where tis a Penſion by Owinance of the Biſhop 
=p -.. affing as Judge; Ordinamus & Conſtituimus. And where by 
T Conturrence of the Biſhop neee with the Patron, Yide 
Vide Probi - N. Br. 52. Reg, 47. 3 Cro. 810. the Church it ſelf charged. 
dition. 7x Inf. 266. ſuch Annuity cannot * 1 to the Ominarx be- 
.... canſeitis 6 
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a Or be t verſus Ward. Mich. 1 W. & M. ; B. R. We Hill. 
| | 3 & 4 Jac. 2. Rot. 1018. 


Ppeal of Murder fo2 killiug her Þusband, againſt the De⸗ (22> 


fendant; nuper de parochia SaniJacobi Weſtm. in Com. Nut tiel Pr. 


Midd. Gen. Che Defendant in propria perſona venit, ir in * 
2 and craves Oyer of the Writ and Retozn, and then peal. 
per A. B. Attorn. ſuum pleads in Abatement, that there is a 
Pariſh named St. James within the Liberty ok Weſtminſter; 
but no Pariſh named St. James Weſtminſter. only: To which 
it was demurred, and the Cauſe was adjourned till next - Term, | 
when it was adjudged fo2 the Defendant, Foz firſt, the De- 
murrer confeſſes the Matter pleaded in Abatement, viz. That 13 Appeal 
there is no ſuch JPariſh, which is a good Plea; 2dly; The Plea Defendant F 
being by Attomey, ought not to habe bech received; and tho! it (229 *!-2s 
18 received, pet it was wong, and therefoze voin. The Con: 
ſequence is, that the Cauſe ts diſcontinued by the adjournment. 


Wilſon verſus Laws. Trin. 6 W. & M. B. R 


X liſon- baought an Appeal ok Murder againſt John Laws ( 

-  foz- killing bis Bꝛother Robert Wilſon, and detlares app of 
againſt the Dekendant, fo2 that he in parochia Sancti Ægidu in _ . 
Campis, (ſuch a Day) circa horam primam poſt meridiem ejuſ- murrs in 4. 
dem diei, did aſſault, &c. & in & ſuper. ſuperiorem partem ment. 
ventris juxta pettus & medium corporis pertuſſit, pupugit & in- 
fora vit dans eĩ vulnus mortale, &c. Dekendant craved Oyer of 
the TUrit of Appeal and the Retom, and then demurrs in Abate⸗ Erroncons- 
ment, and pleads over to the Felony. - After: ſeveral Exceptions Proceſß is 
taken to the Beton were over-ruled, Juſtice: Giles Eyre held, ee, 4e 
Chat it the Retomn-had been\naught, the Defendant's Appearance where che 
could not have helped it; ko Appearance peips only when the r. —_— 
Party comes in and pleads toe; not then the Party comes :3 In, „. 
in and challenges the P2oceſs upon the Account of its Dekeck. cberwiſe 
Vide 1 Ro. 789. Bul. 142. 2 Cro. 284. Yelv. 204. After this ſe- 52515 *© 
veral Exceptions were taken to the Declaration; Upon. which che defed. 
it as tuled, per Cur. 1ſt, _ Circa horam primam * 

. 2 2 


 o_ — 


e. 


What is ſuf- Certain as can be; fo2 the Law does not tie a Man up to an 
1 erat Minute. aly, That the deſcription of the Wound, in ſu- 
ainty in : 
Count in Ap- periorem, &c. could not be moze certain. zdly, That percuſſit, 
peel. pupugit & inforavit dans ei mortale vulnus, was better and moꝛe 
certain than if it had been, Et dedit, as the other Side would 
have had it. 4thly, That the Fa# ig well alledged in a Pariſh, 
pin mel tho' the Statute of Glouceſter. requires the Qill ſhould be let 
nat be inten- fO2th ;; fo2 the Pariſh ſhall be intended a Gill; And tho' there 
Jcd co con- may be moe? than one Gill in a Parich, that (hall never be ſup- 
(ain ee poled. And therefo2e if the Cafe happens to be ſa, it muſt come of 
vil. the other Swe to ſhew it. 1 Inſ. 125. b. Judgment to anlwer over. 
N. B. The Caſe of TUdzington verſus Eharleton. Trin. 
11 Ann. In Appeal adjudged contra upon this Point, per Parker 


C. J. Powys & Eyre contra Powell. 
=  Armitrong verſes Lille. Hill. 8 Will. III. B. R. 


(3) ISE was invided at the Seſſions of Gaol- Delivery 
8 Kelyng. Lunkoz the County ok Cumberland, fo the Murder of 
. of Richard iArmſtrong: and was thereupon tried and conbicked 
Death by Bill of Münflaäughter, Immediatelß after the Aerdict John Armſtrong, 
extivired *t Bzoöther ol Richard, put into Coutt a Bill or Appeal of Mur⸗ 
of Gol · De- der, und pꝛay d bn his Cotmlel. that it might be received and 
livery, 3nd filed; and that the: Defenvant might be thereupon arrargned, 
ren" Ce. But before the Appen was arraigned, Liſſe demanded the Be- 
tiorstri. nelit ut his Tlergy; And then the Bill of Appeal was by the 
Appellant's Counkel read in open Court, and Liſle appear'd to 

it and pꝛay d to be ballen, but refuſed to plead ; upon which he 

was remanded to Gnol Quouſque, &c. This whole Pzoceeding 

was entered upon the Becozd of the Indickment, together with 

the CTonpiſtion of Manflaughter, and returnd into B. R. upon a 

_ Certiorart; and the Appeal was alſo return 'd, but upon the Re- 
cod ot that no mention was made of any Pꝛoceeding. Liſle 
wuas alſo brought up to the Bar by Habeas Corpus, the Return 
whereof being read, the appellant moved foz a Copy of it; Et per 
Cutiam. It muſt be firſt filed, foz it is not befoze us till filed, 

and we can oꝛ der nothing concerning it till tis befoze us. 
Being filed, the Appellee maped his Clergy; to Hinder. which 
the Appellant took Exceptions to the Indiament, Convittion 

ene Teal. Et per Curt? $4 ; 438; 

Chi is thr king's Recon, in which you cannot aſſign Er⸗ 
ros; Pou are u Stranger and perhaps the Puſoner has releaſe 
theſe Exroꝛs to the Aing ; and pou have no Warrant ok Attog⸗ 

ney filed, and ought not to (peak oz be heard in the Caule. 

- Nevertheleſs he was not admitted to his Clergy this Day, 

and it was moved he might be bailed ; but the Appellant oppoſed 
that, unleſs he might be pernntted to arraign the Appeal, o2 un- 
* 3 4 lels 


APPEAL 


leſs the Appellee would give bail to the Appeal ; foz if he ſhouly 
get at large befoze the Arraignment of their Appeal, they could 
have no Pꝛocels againſt him to bzing him in again, and ſo the 
Appeal would be loſt. | TEN 
t per Cur. An Appeal by Bill is always againſt one in Cuſto- 

dia, and he muſt be in Cuſtody oꝛ elle you cannot arraign him. 

Then they urged he ought not to be bailed, becauſe he was 
found guilty of Manſlaughter, and no Clergy allowed. 

Sed per Cur. Juſtices of Oyer and Terminer cannot bail in The King's 
uch Cale, but this Court may do it at Dilcretian. ned 
Accowdingly he was bailed generally on the Crown-ſide to ap- vided of 
pear de die in diem. , Manſlaugh- 

At another Day M2. Sollicitor General -pzayed Judgment fo? Co. ec. 
the King againſt the Puloner on the Indickment: And the De- 355. 
fendant being asked, what he had to ſay, why Judgment ſhould 
not paſs againſl him, payed h's Clergy, | 
Et per Cur. Had the Defendant pꝛaped it at the Seſſions of 
Gaol-delivery, it could not have been denſed him there: Now 
he is here we cannot give Judgment againſt him without asking, 
what he has to ſay why Judgment. ſhould not be given ; noꝛ 
can we deny him here, what could not have been denied him 
there. Pereupon his Clergy was allowed him, and he was tried 
by the Ozdinarp of — who gave him a Pſalm to read, 
whereof he read the firſt- Uerſe ; And then Sir Samuel Aſtrey 
asked the Dꝛdinary Legit vel non: TUho anſwered, Legit. There: 4 
upon the Ex ecutioner burnt him without the Bar on the Bzawn Fi 
of the lekt and, and then the Appellee pꝛaped to be diſcharged. "(94 
Sed per Cur. Pow muſt till ſtand upon pour Recognizance, 
and if you would diſcharge the Appeal, vou muſt ſue a Scire facias 
againſt the Appellant, and ik he doth» not appear, nonſuit him. 
[Dereupon a Scire facias was taken out retomable at a common 
ay; And no Retom being made by the Sheriff, the Jzſſoner 
moved again to be diſcharged. *. 8 
Sed per Cur. Pou mult take a new Dap, and pꝛocure a Reto2n, Wt 
unleſs pou can get the Appellant to appear gratis; as he may » 
if he pleaſes. and acco2dingly the Appellant did appear. 1 
And now it was queſtioned, Nhether the Appellee ought to be | 
k 


arraigned again on the Bill o Appeal? Et per Cur. The Appellant 
muſt arraign the Appellce de novo, but is not to maße a nem 
Count; koz the Arraigument is no Tommencer but a Reviver 
thereof, like a Ne⸗ſummons. Vide 2 Ro. Rep. 4798. 

Upon this the Appeal was arraigned in French by the Appellant's Arras ignment =” 
Counſel, who read the Count, and therein the TUozw Wound was of Appe⸗ l. . 
uſed, which Holt C. J. took notice ot anddiſfliked, not being French. q 

And now the Clerk of the Crown-going-toarraign him likewiſe, #1 
it was objefed- by the Appelice's Counſel, That the Appeal being 
commenced befoze Juſtices of Oyer and Terminer and not by them 
determined, was therefo2e dilcontinued, and fo no Appeal A: 
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? and that this Objeckon came in pꝛoper time nom; left they 
might by the Arraignment being compleated be eſtopped. 
Appeal put Sed per Cur. Tho" the Appeal was fine dic, yet it was not dif- 
line die and continued, and the Retonn of the Certiorari makes a Continuance, 
cine. And is ſulſicient to continue it againſt the Pailoner. 8 
Then it was questioned, On what Side the Appeal ſhould be 
arraigned 2 Et per Cur. X . 
A Civil Cauſe is always on the Plea Side, unleſs it come in 
by Attachment. And Pz. Aſton laid, Appeal, whether by Writ 
o2 Bill, was always arraigned in Engliſh on the Plea-Stide, un⸗ 
= it came in by Certiorari ; fo: then it was on the Crown- 
ide. R by ' 
. it was ruled in this Cate, but not to make a 
2ecedent. 1 | 
+ And now it became a Queſtion, How the Appellant ought to ap- 
| pear and pzoſecute 2 Et per Cur. 7 
Muſt be Every Appeal muſt be.conumenced'in Perſon, but may be pꝛo⸗ 
commenc's ketuten by Attomey, unleſs where CUager bf Battatle lies; in ſuch 
in Perſon. Cale he muſt "commence in Perſon and pꝛoletute in Perſon alſo: 
But where there is no Wager of Battalle, there it may be p2o- 
Aeruttd by Attozney, fo2 which there-mulf be a Special Warrant 
ok Attojhey filed; And if the Plaintiff appear by Attozney, when he 
- vught not, &c. this is a Dilcontingance.  *' A 
rt Jt was allo moved that the Appellee might be bailed. 
nail in Ap- And the Court held he muff be committed to the Barſhal, upon 
ber of Mur- the Appeal, and the Ball muſt be Corpus pro Corpore: And that 
the-Reconnizance map be either to the King oz to the Party, as 
it was in Primroſe's Caſe ; pet it was held the better Courſe 
take it to the King ; and ſo it was done in this Cale. 4a 
At laff, upon the Appellee's Pꝛaper, he was allowed to ſtand 
- upon the old Recognizance till another Day, that he might 
have time to find Ball, and to plead, and every thing to be cii- 
tered as ot this Day. D 
at the Day appointed the Appellee pleaded the Judiament and 
Conbick on of Yanſlaughter at the Seions ok Gaol-deliver 
which was reniov'd into B. R. and that no Judgment was therk⸗ 
upon given; and that at the time of the Convition he was and 
yet is a Clerk, and then pꝛapen his Clergy, and offered to read 
us à Clerk if the Court would have admitted him thereunto; 
und that afterwards ſc. die Lunæ prox. poſt Craſtinum Pur. 
Beatz Mariæ Virg. lalf, being demanded by this Court, why Judg- 
ment Gould not be given against him, he pzay'y the Benefit cf 
Clergy; which being allowed, he read as a Clerk, and was burnt 
in the Pand, prout per Record. &c. with the uſual Averments ; 
and as to the Felony und Murder he pleaded not Guilty. N 
Plaintiff replted, that he demanded the Appellee to plead ät the 
Sefſions of Gaol-delivery, and that he rekuled. To which the 
_ "Appellee" demur red | ks 6 
* * £ 


* — 1 1 „ 
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The Replication being naught and merely impertinent, the 
Queſtion was upon the Bar, viz. (Uhether, a Convittion. of 
Manſlaughter, on an Jndixment ok Murder, and Clergy allowed 
thereon, could be a Bar to an Appeal pꝛecedent 02 concurrent with 
the Indickment ? Foz both being returned of one Seflions, which 
is but one Day in Law, the Appeal was concurrent at leaſt with 
the Indickment, and p2ecedent to the Convittion thereon; fo that 
this was inſiſted on by the Counſel fo2 the Appellee to be a Caſe at 
Common Law, and not mithin the 3 H. 7. c. 1. which extends not to 
an Appeal antecedent, but ſubſequent to the Indicment. Sed per Cur. 
At Common Law, auter foits convict o acquit was a good Bar 1 
ta an appeal, feꝛ no Man's Life ought to be twice endangered laughter 
foz-the kame Offence: And ſo the Tau would be at this Day, vith Cl-rgy 
had not the 3 Hl. 7. c. f. alter d it; by which acquit 02 canuid on 04 * 89e4 
an Indidtment, is made no Plea in an Appeal, unlels Clergy be peal — 2 
had thereupon. - The Mods of the Statute are general; viz. Lear, Con. 
in an Appeal, without ſaying, brought or to be brought; and $,35:44.n , 
therekoze extend to all Appeals, whether Sublequent, oz Ante- And (© ic is 
cedent, 02 Concurrent. And as koz the having of Clergy it has ee 
been adjudged, that pzaytng of Clergp is having of Clergy, by che default 
within the Statute ; fo2 by p2aying, the Puloner has done all of che Cour. 
that he could; and the default o2 delay of the Court in not 
granting when they ſhould have granted tt, ought not to turn 
to. his Pꝛejudice. Here was indeed no regular Pꝛaper made to 
have Clergy at the Gaol-delivery, becauſe the Oefendant was 
never call'd to Judgment by the Court: And if the Court will 
not pꝛoceed to Judgment and ask the Party what he can ſay 
why Judgment ſhould nat be againf him, whereby he has no op- 
poztunity to pꝛap his Cler gp, it is the default of the Court and 
not of the Party, and therefoze ſhall not pꝛejudice him: and 
the Plea in this Caſe was held a good Bar to the Appeal. But 
= Appellee was not diſcharged till Michaelmas Term fol- 

owing. «4 [ t . 


Wilmot verſus Tiler. Paſ. 13 Will. III. B. R. 


X Ppeal of Murder by Tirit, aud there was but Eleven Days ,, oe 
between the Teſte and Retam ot the TUrit ; Defendant app-1 want 
pleaded a Conviftion of Manſlaughter, and Clergy allowed. of Fittecn 
Et per Cur. The fault of the Retomn is cured by the Defendant's [27 *5.... 
_ appearing and pleading in Chief 5 fox the reaſon of Fifteen and Retorn, 
Days between the Teſte and Retom of Dꝛiginals, is to the end on . 4 
the Dekendant may have time enough to come hither, computing 3 19 
Twenty Miles to a Oay's Journey; accozding to which 
Allowance, if the Defendants be in England, they have time 
enough to come hither. Vide 2 Inſt. 267. Bract. Lib. 3. 135. 
Lib. 4. 238. Jf the Defendant would take Advantage —_ 
I efe 


— — + - 
* FI 4 - 


5" 22 mp a —— — 1 — — . 
N . RC pg Ae > -— 
— — 1 * = "I 


— 
2 
—ů — — — — 
= - we > [OR * 


„ 


4 
i 


64 APPEARANCE 


dete, he muſt plead ſpecially, as in an Alize, nient Attach. per 
15 4 ran E. 4. 11. 9. E. 4. 18. 1 Ventr. 7. And final 


Judgment was given. 
Loder Caſe. Paſ. 4 Ann. B. R. 


(5). — an Appeal of Murder Girdler offered a Marrant of Attoꝛney 
Flaincif in J fo2 the Plaintiff, but that was diſallowed, becauſe the Plain- 
cor in Per. tiff muſt count in Perſon, Then he arraigned the Appeal 
ſon and not fp French, any delivered in the Roll in Latin 5 Upon reading 
by Arcoraey- zohereaf, the Court obſerved the Plaintiff counted per Attorn. 
tiff be not ſuum. Andthe Court held 1ſt, Chat this had been a Dilcontinuance, 
preſent he if the Plaintiff himſelf had not been pzeſent in Court at the ſame 
manded and time; But if he had been abſent, the Plaintiff might have been 
nonſuired, Hemanded, and nonſuited: Yet ſuch MNonſuit had not been 
bur ſuch peremptozy, fo2 it is but a Nonſuit befoze Appearance, 2dly, 
not Peremp- The Court allowed the (Uozds per Attorn. ſuum, to be ſfruck 
cory, becaule out, becauſe it made the Count agreeable to the Truth ; and 
pearance.” the Parchment was not a Recozd in Court till filed, 


APPEARANCE. 


Anonymus. Mich. 1 Ann. B. R. 


f Eretofoze, whena Writ iflued out of B. R. it was entered 
Proceſs was upon a Roll, ſo that tho' the Officer did not return the 


— 4 Writ at the Day, yet the Defendant might appear 
the Roll. at the Day, and ſhould be receiv'd ſo to do; either to 


ſave a Penalty, o2 his Inheritance, And ſo they did in the Com: 
mon Pleas ; Thep entered the Writ upon a Roll, by _ 
Recital viz. Dominus Rex mifit breve ſuum clauſum in 
verba, &c. Per Holt C. J. 


Apportionment and Diviſion: 


* 
* 
3 * 2 ” 
* 7 >> * 9 } 4 C s* 
ON. : on. 
N 2 \ : 


' Coirinteſs of Plymouch Herſus Throg 


n Debt; the Plaintiff detlared upon a UWriting; whereby ( 
the Defendant's Teſtato2 bad appointed the Jrlaintiff's bag e con 
Teſtato? to receive his Rents, and pomiſed to pay dim 100 I. be divided. 

per Annum fo2 his Service, and ſhews that the Defendant's 

Teſtatoz died three Duarters of a Pear after, during which tim 

he ſerved him; and demands 8 I. fo the thzee Qugters; 
Judgment foz the Plaintice in C. B. by Nil dic. and now"tipon ==» 
Erroz bzought Serjeant Holt argued, that without a full Pears — 
Service nothing could be due, and that it is in the nature of a | 
Condition Pzecedent : If J leaſe Land fo2 Yeats, reſerving. 

20 1, Rent yearly, and at the end of three ters be. cites 

Leſfo2 ſhall have no Bent, ka Rent ſhall never be e | 

in reſpes of Time z fo it ts of Wages,” dee A Ht, 

Annua nec debitum judex non ſeparat. This being aue Con- 
eration and one Debt, cannot be dividey. Judgment . re- 

6 | SC I A YER be 


Hawkins verſus Cardee, Mich. 10 Will. Ill. B R. 


Having a Bill of Erchange upon B. ſtidozſes part of . c e 
it to J. S. who biings an Adlon (02 his Part, and parc of the 
the Defendant demurs, becauſe the Contra cannot de Hi. Sn in 5i 
vided. And Northey argued this was founded on the Cuſtam cannot bring 
df Perchants, and there map be ſuch a Cuſtom in Trade. 4 en with- 
Sed per Holt C. J. here a Mans Contrait hag ſibjetey oc Towing 
him only to one Aﬀiott, it. cannot be divided ſo ag. ta Cib- acc to be fa 
je# him to two. I the Gꝛantee of a Rent-charge leby a Fine —— 10 
of part, he cannot compel the Tenant to attom; Yet if he de- ni, 4.4 
viſe part, the Deviſee ſhall diſtrain. Ik a Feoffment be made to ſubjecks him- 
a Man and his Heirs with Marranty, and he makes a Feoff- 4e, Saks 
ment to two, the Warranty is gone. It two take Lands ic cannot be 
jointly with TMarranty, and one makes a Feoffment over of his 4ivided, ©. 
Part, the Warranty is gone as to him, but remains to the bim te Te 
other, ſo as he map vouch foz * Moiety. But by c_ 
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66 APPRENTICE. 
© Law, if they had made Partition, their Warranty was loff. In 
the pzincipal Caſe, the Plaintiff ſhould have acknowledged Satil- 
kackion koz the reit. 
8 v ] 7 p | | y f ' 
APPRENTICE; bt 79» 
OST. 75 8 N ders of Jultices, 
ns 524 90 eee ee eee e ey LINES a 
Dubs king verſus Peck, Mick. 10 Will HI. R. 
12 Coo an Apprentice in Pusbantzy artowing to the 
— J Eliz. aum died befoze the time af Apprenticeſhip ex. 
Executorſball M 1 piren: Che Juſtices of, the Peace ät Sefotts oz. 


dered the Executoz to keep the Appzentfce ; but this 


— was quached in B. R. becauſe. of the great Jnconventence that 


might follow; foz it may be the Executoz has not Aﬀets, and 
lives in another County. And Eyre J. ſald, That an App2en- 
ticeſhip was a perfonal Truſt between the Maſter and Servant, 
and determined by the Death ok either of them. And by the 
Death ot either of them the end and deſign of the Appꝛenticeſhip 
cannot be obtained z And it may be the Executoz is of another 
Trade. Pe admitted Covenant would lie againſt the Erecutoz ; 
but in that there is no Jnconvenience, becauſe the Executoz 
map make his defence by pleading no Aſſets. 02 Debts of a higher 


By Cuſtom Mature. Holt C. J. ſaid, That by the Cuſtom of London in theſe 
of London Caſes, the Executoz ſhall put the Appzentice to another Maſter 


ok the ſame” Trade. And that in other Places it would be very 
hard to conſtrue the Death of the Paſfer to be a Diſcharge of 
the Covenants; he ſaid, it had been held that the Covenant fo2 


be Inſtruion failed, but that he till continues an Appzentice with 


the Executoz, quoad Maintenance. Adjournatur, Vide 2 Lev. 
17. The Executo? is liable in Covenant ik he does not infrux 
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ing verſus Fox. Paſ. 11 Will. III. B. R. 


Nvitiment ko uling the Trade of a Tayloz, nat having ſerven . » 

an Apprenticeſhip Seven Years, was quathed, becauſe only Sete 5* 
ſafv, Not having erben as an Appeenttce infra Regnum Angliz h bend 
aur Walltiamz fo it may be he Did lo beyond Sea 3 and if it Scs, ſufficieoc 
were any where, it lunes. 4 2p 

es | Trade in 


4 
; 1 1 3 i » 25 £ "I of 7 * +. | 2 
7 13 3 pf F 2 E- * 1 * ky "I . 1 - : Y . 7 : * * , $ 5 & 
9 n 1 nn 8 . © >, England. 
Dillan's Caſe. Hill. 11 Will. IL B R. | 


J* HE Court held, 1ſt, That Juſtices may diſcharge an Appien- (32 

. tice, and may alſo wet a Reſtitutton ot the Money twith- J=riſdi8icn 
um the Equity« of the Statute.  2vly, That if the Balter, being „.be 
bound to an{wer at Selllons, does not appear, it is 4 Foxeiturg Mater. = 
of his Recognizante+ but pet at the lame time the Juſtices map 

pꝛoceen to make an Ower again mmm. 


Anonymus. Hill. 11 Will. Ii. R K. 


TA ce a Batter to tale an Aphientice, cli. +) | 
0 by the Seatute the Ante $ are to put them In any a Jultice may 


foze muſt be conſtrged to have conſequentiaily a Power to compel 3 ' 


they kan maße him retund. 1 Lev, 91. Upon an Bet inade at 

the Seffions to_diſcharge the Appzentice, it dam ngt appear that! hoc te 
he applied himtelk art to a Julkicz of Peace, and H t C. . was Seſſions have 
of Dpinion che Juſtice has Power .to make. an Ser, and i 1 Jurte. 

eyed by the Maſter, then the Seſſions can have no Power; Ik on co dif- 

dilobeyed, then the. Juſtice upon Complalnt may bind the 688. ge a 
ſter to the Sellons; And that the Sefliforis date ia Pemer 
otherwiſe, Turton and Gould cont. That he could nat bind 


the Matter to receive him ; And if the Hattet turn him. away; 2 Apprea- 


over. Adjoatnatur. 


was not bound. This 1 to excuſe- him from a 8 
he Penalties of 5 Eli. per Holt E. J. at Surrey Ales. Excuſe from 


"I 3 
* * * ; oz” - 
db. - * ws 


& : > * b . 2 
Froh Caſe. 10 Will IL. at Sutrey Ales. 2 i 
, * a . . 3 n & a % : 
I . & <> : 


* 
* 


4 bg FI 
$A 2 


'» . 


25 13 xception was taken to an Omer fo? viſcharging an Appzen- 


The King verſus Johnſon. Trio. 13 will W: BR 


(lions tice, iſt, That the Complaint was made oziginallyat Seffions 
cb without aux previous Application to a ſingle Juſtice out of 


A ices had oꝛdered Money to be 
rigina ns, And 2dly, That the Juſt ces had 02 
i ae 55 5 rs, And — Holt C. J. delivered the Reſolution of the 


to be fe- 


turn d. ſhould have held a'p2to2 Application to ſome Julttce out of Sellons 


Mod:. mecefary ; but _after lo many Owers affirmed in this Court, which 


1 Sand. 315. have been otherwiſe, tis tbo late to unſettle that now. Ag to 


. Second Point, he never doubted that, fo2 it is a Power on 
* 8 E nential upon their ITEM, to . 3 = 
+. 1 e 2 8 ; . 
3 later Iohabjranes Pardch. Caſtor & cles. Mich. 
1 1 4 {858 2 * N 
f 1 
Apptentiee 0 Child being bound at Caſtor: vis FI there al- 
55 aſſign- Ap — him over to another Malter who lived in Aicles; 
8 . And it was held, That the pooz Child ſhould gain a Settlement at 
"RA * - Aicles, where his ſecond. Pater linen; kot tho the Apprentice 
= . ... ._» { wis not allgnable, vet that Alignment was not merely void ; 
| Sager? - "Hit ainounted to a Contract between the two Baſters, That the 
4 > Child thquld. ſerve the later. So that this Aſſignment is good 


y.of Covenant, tho it be not an Alignment to pals an 
bees Rey, b TY 3 Keb. "Thou 21 H. 6. 21. 22, One cannot be 
- e = an, 29 8 ithout Ho, nor Mequon ee 


e . 
2 % * 8 * 955 
1 5 5 2 She FE pets. 1 2 Ang. B. R. 


a A as Winow took; an apprentice who went to Sea 


and earned Two Tickets, which came to the Defendant's 
de Hünds: The (Uipow Sought Trover kor the Tickets, and had 
- may Judgment); Foz What the Appeentice-gains be gains to his 


4 aye Action Maſter, and whether legally Apprentice 02 wal 1 no at wad 
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Freeman verſus Bernard. Hill, 9 Will II. B. ꝶ . 
* 5 „ | ” 1 e 
A Sſumpſit fa: pops; Defendant pleads a Submiſſion! ok () -M 


all Demands to the Arbitrement of J. 8. ſo as it be Aſempic, 4 
made and ready ta be deltvered by ſuch a Day, and that esd, in 53 iq 
| tie] jour (being hekoꝛe the Day in the Submiſſion) J §. an Award, 1 
made an Award, and thereby awarded, That the Defendant oz his ane ber,. 
Executoꝛ ſhould releaſe to the Plaintiff, which he always was and Exams 
is ready to do. Et per Cur. it was held; ſhould releaſe 
Iſt, That the Award being pleaded to be made bekoze the Day, ry the Plain- 
it is in Conſequence ready to be delivered, and its being ready to 
be delivered need not be averted. 1 Cro. 3 3. 1 2] 
Adly, That an Award may be a good Plea in Bar, tho' it be where che 
not perfoumey, where-ever the Award does give a new Duty in and cre 
lieu of the kozmer; fo2 a Submiſlon implies a Promiſe: to per⸗ Duty, the old 
kozm, lo that the Party has a Remedy koz that which is award in- 
ed; but where the intent ok the Award is not to dilcharge the old * * 
Duty of its ſelk aud give a ncw one, but barely to cauſe a dil, Bur where it 
charge of the old Duty, not by the Award it ſelf, but by a Re- oa ordains 
leaſe as in the paincipal Caſe, the Award is no Plea in Bar aich . 
of the old Duty, [This was the principal Point in this Caſe, old Duty, it 
and Quzre if an Award unperformed, tho it gives a new Duty, cberwiſe. 
can be a good Plea "after the time of Performance elapſed? Vide” © 
6 Þ. 7. 11. Dy. 75. per How of Counfel in this'Caſe,] J 
_  3dly, The Chief Juſtice ſeemed to think the award good, tho? The Law , 
no time was appointed ko Pertozmance 3 fo2 the Law ſupplies the Law ſupplies 
time; if there muſt be a Requeſf, the Law ſays, it muff be in 333 * 
convenient time after Requeſt ;. if there needs no Requeſt, but 
there muſt be 4 Tender, that muſt be lizewiſe in convenient time. 
Vide 7 H. 4+ 30. 31. + 6 7. ; 5 "of 2 | Fl "3 #2 | 7 
4thly, Pe inclined to think thüt the Diljunfive, he or his Ex- Award that 
ecutors might be helped, by conſiruing-that as to the Executoꝛs o — — 
void : Not but that an Award may extend to Erecutoꝛs and men eiae 
bind them, Vide 1 Ventr. 249. & 3Cto. $57. 600 ; But becauſe is 800d: 


9 
ann, ed. 2 


the Executozs, zs Repeeſetitativeg, would be able of Courſe, 
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Reynolds verſus Gray. Fal. 9 Wil. III. B.! 


e A Wee ene b ad e rtitraos who were ap- 
e EL Rule ot Court. And it was held dy Holt C. J. 
by Arbitra- pointed by Rule ot. 23 i allowed 
ors, before Chat if Arbitrato?s chule * Tran dg _ —— alh- 
; he time for | - Gf | i ipſo Oo | 1 
4 2 koz their Award be expired, 11 th 2 bs 
— --- colutely. reſolve to make; no Awary: themſelves : And that when | 
l  pired,isvoid- their tirhie i expited; i the Arbitraros. chüte one, theit Au. 
1 | Whenbub rome 1s..cteeuted; and . revoke, oz chuſe again, tho 
55 A if they chuſe their Um- 
= vocedle, and the Besten eic refuſe th accept, - Aliter, Kit * 
| | 1 when 9018. pits upon Condition, that he does act the Ku 5 ge, 02 


eie eis not Unipice unlels he accept it. Rookesby doubted, 
8 wh het ah exp22cs- Tonbikton would make a Ditkerente, berauſe 
| * t end de de lis. 
N T + Wy. - . 1 


{ | 1 | b 12 ©: 1 0 — "x * 9 E: 4 
© + Bacon dere Dubarry Trin 9 W. 3. B R. Ince. Trin. 7. 
e . Condition was, 
SR; D trihertas there tas a-Controverly between the Platneiff and 
. i4 by SIE the Oekentant, as Attozney to De ene COaes Ac⸗ 
* Tonestiag . coliiits bett en the Plaitititf and De Rutter; and the laintitt and 
3 dec be- -505onatit 5e fubmitted tht tay Controverſy to the Award of J. 
C good to 8, Atbittatez, if De Rutter food ka the laid Award, t ae Bond 
bios A. but T be bold dee Upon nuf agard pleaded ; the Award (et tot) was, 
7 that the Defendant ſhould pay the Plaintiff 400 1. And that the 
P wlaintiffand Defetivant ſhould mutually teleaſe to each other. 
Teo e t was vetttiretd, and it was held per Car. 
it, That the Stibmiſiton was good, tho the Defendant ſub- 
'J muten ko another ; koz one Pan may undertake 40; another 02 
1 be bound ka another,” but duc Submiftion is good 9nlp to bind 
8 . ©...» - Himſelf, at dunn 15 — 05 becauſe he is a Stranger 
- _—- = x0. the enen or u r 
1 : jp POE 200 Chit the Award is not good, becauſe, tho the De. 
13 tdteteeundant ſilbinitted, per de ſabmſtted as Attomey, & ex. parte al- 
3 terius; aud the Batter which the Orfenvant ſubmitted was the 
Wanne and Conſtroverly of unather, e vis Peder That 
| a Releaſe to the Atrojtiey is no Diſcharge, aß to. the {zincipal, 
therefoze this Releaſe will not 'biſcharge_ſuch Demands as the 
Plaintiff has agatnit De Rotter fo it De Kotter is to pay the 
X . 400 1. he is to habe norying ta 065. Po 


hep. It makes the Award 
| 28 of one Side onp and not mitnal. Alite 


5 > 779 


. aal. Aliter, had the 1 
* ifs been awarded to the Defendant fo2 the uſe.of De Rutter 02 de 
1 eee 10 ſuper Præmiſſis. And the Award being not lo, the 12 it Ao 
. ; leſs it appear 1 * . 

bl. | 0 beſo inde 8 ops & ”_— Præmiſſis cannot mend * en Os 
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as to Nichol's Caſe, Holt C. J. ſaid, Jt only pzovedthat Money paid Money paid. 


and accepted in purſuance of a void Award, might be pleadev oz 3, 5 7915 ©: l! 
taken as an Accord with Satigfaxion. Judgment peo Defend: pleaded «s = 
ant; 1 RO. 255. 254- Sty. 44. Hob. 49. 8 Co. 97. 2 Cro. 354. feed and 


, Anonymus Pal. 10 Will. III. B. R. 


XX 7 pere au award is made by Rule of Court, it hall not (4) 

Wr ber aſide; unlels there was Praiſe with "the Arbi- Wha: hene. | 

trato2s, oz ſotne Irtegulakity; as want of Notire of the Meeting. rade an A. | | 
Alſo you thall not take Exceptions to the Fozmality of it, but wd made 

ſhall perfozm it; Per Holt E. J. gt Fredo 71760 note of 1 

| vhat not. i ; 

Vide Po i 


Glover verſus Barrie, Trin. is Will. III. C. B. 


EBT upon a Bond condittoned that A. and B. thould per: (2 
komm an Award; Deferidant pleaded no Award made; A e 
- Plaintiff repliey an Award, which was that A. ſhould pap B. B. Fadens 
50 l. and that A. ſhould beg Bs. Pardon in ſuch Männer and in ſuch Man- 
in ſuch Place as B. ſhould appoint; and that then, each Party wegn 
thou ſeal mutual Releaſes : The Court held this naught z fo? s9poin;, iz 
the Arbitratoz was to determine, and not to make B. his own vid. 
Judge in his own Caͤule; and tha the Time and Plate be but 


—U—U—ü T —— — 2 — 
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Circumſtances, yet in this ſozt of Satistacklon, they make the iq 
moſt conſiderable Part; Ergo the Award was held void as to 1 
this Part. | * yk | 3 
jg 

Anonymus. Mich. 12 Will. I. B. R. 1 
Wige was teferted by Rule of Court to the (6% 4 
VV Detetmination of the Judges ok Atze, It was moped Award mode = 
that the Judges Determination might be made 4 Rule of Court; „f Cen, *** 'q 
Et per Holt E. J. CUhere a Matter is referred to Arbitratozs by quis e of | 1 
Rule ok Court, and they male their award, we will compel @ ** Nale il 
Perfoztnance of it as much as if the Award were part of the "1 
Rule; ſo a new Rule is needleſs, 9 
Mitchell verſes Harris. Paſ. 13 Will. III. B. R. bl 

- —_— IF e 3 | k 

\ SkbthiMoni was to Ttvo, fo ag. they mate their Awatd on oz { , » jd 
befoze the 29th of June; and if they made tio Award, chule an 4 
mpire : They thoſe an Amit on the 25th 5 ann Exception was 'q 
taten that thep hav the whole Twenty Alb to make thei &: 4 
ward, Et per Holt C. J. If there be a Submi on to Two, by 14 
- i 


— ARBITREMENT. _ 


as they make their Award befoze Midſummer, and if they cannot 
agree then to ſuch Umpire as they chuſe, ſo as he make his Um- 

.  -  pfrage befoze Midſummer, and. an Umpire is choſe accoꝛdingly, 
Where Um- this is good and lo will his Umpirage be, if made; becauſe the 
pirage may Arbitratoꝛs had determined their Power befoze, by chuſing an 
be made be- Umpire. And do it was reſolved in the Caſe of. Twiſleton and 
Time allow. Traverſe ; But if the Umpire be named in the Submiſſion, he 

1 


epics «nd tratozs e make their Award in, be expired. Judgment pro 
ix Jͤ . As nenoPÞ. nf 


where ot. * s 
* oY Quer ma 01] 7; 33545 


© Bally verſus Cheeſely. Paſ-13 Will, II. B . 


(8) Submiſſion was to an Award by, Bond, and in the end of 
—_ 2 the Condition of the Bond was this Clauſe: And if the 
A Rue of Obligor ball. conſent that this Submiſſion ſhall be made a 
Court, tho* Rule of Court; That then, ct. Upon Motion to make this 
the den Submifiion a Rule of Court acconding to the nem Att of Par⸗ 
Conditional. Ifament, it was opporeh "becauſe theſe;Wozds do not imply his 

Content; but if he worry foxfeit his Bond, he need not let it be 

made a Rule of Court; Pet becauſe this Clauſe could be in⸗ 
ſerted koz no other purpoſe, the Court took theſe conditional 
© TWows to be a ſufficient indication ok Conſent, and made the 

Award « Rille of Court... 


Forcland verſus Marygold. Trin. 13 Will II. B. R. 


(9) EBT upon a Bond to perfoꝛm an award; Defendant pleads 
ara: no Award made; the Plaintiff replied and ſet fozth an 
— hes Award with a profert in Cur. and there were material Dmiſions. 
ward, Omiſ- The Dekendant craved Oyer, and demurred fo2 the CJartance between 


Rephenioa the Award let fozth in the Replication and the Oyer; And in the Argu- 


of avoid part ment it e the Plaintiff, That in Debt on an Award 


of the 2 the Plaintiff need not ſet fozth moze of the Award than makes fo2 
is no Scher. ith,” x Sid. 161. 1 Lev, 162. To which it was anſwered, That 
wife if not tfuie it is, in Debt upon an Award the Plaintiff need not let 
void. foꝛth moꝛe than makes fo2 him; but it is other wile in Debt upon 
a Bond, koz there the Plaintiff muſt reply the whole Award. 

Holt C. J. In Debt upon a Bond to perkozm an Award ik nul 

agard fait be pleaded, and the Plaintiff replies an Award, &c. 

and Iſſue js thereupon ; in ſuch Cale, if there is material Uari- 

ance between the Award given in Evidence, and the Award ſet 

forth in the Replicatton, it is againſt the Plaintiff; but i the 

Qarfatice be only by Omiſion of that which is void, that is not 

a material Uariance, being no material Part of the Award. 

pete the Gariances are by Omiltons that are Matertal ; _ 

| 2 Oe 


—— 
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foze muſt be Judgment fo2 the Defendant. Note allo if the Plan ·· 
tiff had not made a Profert, the Defendant's way had been to 
have pleaded Nul tiel Agard. 


Davila verſus Almanza. Paſ. 1 Ann: B. R. 


A Matter was referred by Conſent at Niſi prius to the 
HK Three Foze-men of the Jury ; and befoze the Award was ge of * 

made one of the Parties ſerved the Arbitratoꝛs with a Subpana ference made 
out of Chancery which hindered the pzoceeding to make the ** Nifi privs. 
Award. And the Court held this a Byeach of the Rule, and | 
granted an Attachment, Niſi cauſa. 


(1). 


Morris verſus Reynolds. Paſ. 2 Ann. B. R. 


| PON a Submiſſion to the Award of the Three Foze- (17) 
men of the Jury who made their Award, the Defendant ance = 
moved to ſet it aſide ; becauſe they went on without giving him bore. men of 
time to be heard oz pꝛoduce a Witne(s ; and Holt C. J. denied the Jur. 
the diverſity Pla. 4. He laid the Arbitratozs being Judges of the . fiel of 
Parties own chuſing, the Party ſhalt not come and ſay they cecdings ex- 
have not done him Juſtice, and pat the Court to examine it. _ nts. 
Aliter, CUhere they exceed their Authozity ; however the Award . 47 2... 
was examined and confirmed: And the Plaintiff moved fox an cb. Conſide- 
Attachment fo2 not perkozming it; And the Court held that the Cee de 
Non-perfozmance while the Batter was ſub Judice, was no 6:cforn-nce 
Contempt. Then the Plaintiff moved fo2 his Coſts, and that i no Con- 
was denied. Upon which Powel Juftice ſaid, that ſeeing the 
caud not give the Party any Coſts, he ſhould never be fox ex- 
amining into Awards again. 


Anonymus. Paſ. 2 Ann. B. R. 


H Bound himſelf in a Bond to ſtand to the Award of J. S. (2) 
© which Submiſion was made a Rule of Court accoding Upon award 
to the nem ad of Parliament. The Party fo whoſe Benefit "2% mne 
the Award was made, moved the Court foz an Attachment fo? Pry may 
Non-pertomance; which was granted: Pending that he bzought an po rcea both 
Adion of Debt upon the Bond ; and now Set jeant Darnell mos - Sq we 
ved that he might not pzoceed both ways; andlikened it ts the Cafes, ment a che 
where the Court ſtay Adions on Attozneys Bills, whilethe Matter ig e time 
under Reference befo2e the Maſter. Sed per Cur. the Motion was de- 
ned, and this diverſity taken ; where the Court reliebe the Party by 
wap of Amends in a tunmary wap, as in the Caſe cited, there 
it is reaſonable ; otherwile * where the Plaintiff _ no S. 
| | isfatton 


2% ARBITRE MEN. 
tisfaition upon the Attachment. And the Defendant was put to 
anſwer Jnterrogatories. | | 


Bird verſus Bird. Trin. 2 Ann. B. R. 


EBT upon a Bond. The Defendant pꝛap'd Oyer of the 
tat Condition, which was fo2 perfozming the Award of J. 8. 
Quære, If an tid pleaded Nul Agard fair. The Plaintiff replied and ſet foꝛth 
2 of an Award; which was that the Plaintiff and Defendant chould 
:4 wa pay each a certain Sum yearly to A. foz the ule of ys, Bird 
third Perſon their other. 2. Broderick took an Exception to the Award, 
Lot that this was to award a thing to be done to a third Perſon, 
to be for the Who is a Stranger to the Submiſſion, and conſequently of a 
Sch. bene Matter out of the Power of the Arbitratozs. Holt C. J. was 
ties> ok Opinion that a general Award ok Money to a Stranger was 
good; fo2 it thall be intended the Submittants were bound as 
Truſtees, oz were liable to pay the ſame ; And the Payment ſhall 
be intended fo2 their Benefit, unleſs the contrary appear, Powell 
Juſtice contra. Jt muſt appear to be fo2 their Benefit, and it 
thall not be Co intended, unleſs it does appear; but in the pzin⸗ 
cipal Caſe he held, that it ſhould be intended to be fo2 their Be⸗ 
- nefit, oz rather that it appeared to be ſo, becauſe the Payment 
was to be fo? the uſe of the Bother. Vide 5 Co. Salmon's Caſe, 
30Cro. 4. 758. 1 Ro. 247, 259. 2 Lev. 235. Afterwards the Pat⸗ 
ter was referr'd to the Counſel on both Sides, ſo no Judgment 

. was given. __ | An 


Simon verſus Gavil. Trin. 2 Ann. B. R. 


"Submiſſion was ok all Controverſies pending; the Arbt- 
tratoꝛ awarded that all Sutts now pending between the 
(14) Parties ſhould ceaſe, and that the Defendant ſhould pay 10 1, 
Al Suse den in lll of all Demands, and releaſe all Demands till the time of 
ecaſe is fiual. the Award ; and upon the Payment of the Ten Pounds the 
Plaintiff chould releaſe to him, &c. Upon a TUrit of Erroz of the 
Judgment given in C. B. the Court held firſt, That an Award that 

all Suits pending ſhould ceaſe is final: Foz the meaning is not that 

the Party ſhall be nonſuit, oꝛ ſhould give over, and begin again; 

but that the Suit ſhould ceaſe abſolutely foz ever; So that 

Award to the Right it (elf is gone, becauſe the Remedy is quite taken 
make general qlnap ; f02 if his Suit fails, he has no Remedy to come at his 
Releaſe of 211 Right. Vide 1 Ro. Ab. 51. 1 Lev. 38. 2dly, An Award of a ge- 
the time of neral Releaſe ok all Demands till the time of the Award is good; 
2 Away is f02 nothing New ſhall be intended to ariſe in the mean time; 
— as goes ulld ik any new Controverſy oz Demand did happen in the mean 
ro the time of time, the Award as to that new Demand oz Contzoverſy ts void ; 
| He Submil”. fox that was not within the Submiſſſon,» and therefore it is a good 
for the Re. Perkozmance ok it to tender a Releaſe of all Matters in Con- 
idue. N CITY | troverſy 


* 


* 


| ld ta the . | . 
to releaſe; Aſo ik a nem Controverſy has happened, which is 
not to be intended, he, that pretends to excule the Non ⸗perkoz⸗ 
mrs ought by his pgs to ſet it fozth, and chem it. Vide 
Lev. 180. contra. '3dly,-Jf the {Plaintiff would nat "receive the. 
Ten Pounds becauſe he would not be obliged to releaſe, when 
the Dekendant tendered, and he refuſed, he was as much ob⸗ 
tiged to releaſe upon the Tender and Refuſal, as if er | 


UNE "Me Poney: Sir d Na 4 he: 
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Outs verſus bro. Tris. 3 ; Am. B. * 5 155 

mes: ona Bolm e perform un brd, ita quod 13 
it be made and ready ta de delidered by ſuch a Day: „ Parol. Auacd 

ferwarit pleaded no Award, Palnitife replied a-Parol-award, and 74 . 

abers it mas made and reavy to de delivered by luch a Day. De. be deere, 

fendant demurred: Salkeld ko: the Plaintick inſiſted a Parol- &. 

Award wag deliverable; foz a Man is.ſaid ta deliver a Meſage as 

well as a Letter, and that there is an Oal as well as Manual 

Traditten ; And as'a Parol- Award is capatlle.'of Delivery, lo 

it is ready to be . wehte time it is agreed anon. Dy. 

218. 3 Bul. 34. Co. Ent. 128, and notwithtanding Serjeant 

Broderick on the r Side yrged impoꝛtunatelp, and cited a late 2 ventr :42. 

Caſe in C. B. as he ſaid, in Point, the rd nnn a 

e 2 pro Qer. 


4 


2 l 7 27 17 ps 1 


Winter verſus CNY is 3 Ann. * A. 
A fund that the one Party hail pap the other Ten Pounds (16) 
and the Coſts of a Suit now depending in an inker id Court, Award co pay 
and then to give mutual Releaſes, Per Cur. To pap luch g a eis 
as the Malter ſhall tar is good; foz, Id certum eſt, quod cer- unbertain. 
tum reddi poteſt: But this is uncertain; and tarries it farther 
than has hitherto been allowed. Oar tang. 1 Cray 988. 2 
83 242. 3 , 


* N x * of * * - bo Of 
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- Knight verſus Burton. che Ann. B. . 


Aras that a Suit in Chancery tould'be diſuiiſſed': Dvjeted; (nn) 
pe may diſmiſs and begin again; that tis like an ward a34'4.ch«t 
to' be nonſuſt. Curia. an Award ta de nonfat is not (00D, Chancery 
fo2 it is not final fn the Mature” of the 'Thing ; but we will in- miſs be dif- 
tend this to be meant of a ubffantial Diſmiflion' and perperual Cel: og 

. fer in this Caſe. It's e be to 3 up à Bond ta be can 


 celled by fucha Day, and goal cas gets Judgment in the 
N * 
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76 AR BITREM ENT. 
. Interim, and then [delivers up the Bond, this is a Perfoz- 


mante in the Letter, but not in the intent, ſo will ſich a Dil⸗ 
miſſfon-in Caſe a new Bill be bꝛought afterwards. . 


Amit ve ſſis Breame. Mich. 3. Ann. Incr. B. R. Hill. a Ann. 
2 D#; upon a Bond, with Condition to perfozm the Award 
rf 


- (118) of J. O. &c. of all Differences between the Plaintiff and 
wv 75 11 8 endant, concerning a piece of Gzound uſed as a KUhark, and 
, with Tits, ſeveral Ereftons thereupon, which were Nuſances to the Platn- 
it muſt be kiff's Houle, © The Defendant pleaded that the Arbitratoꝛs made 
on n., no Award. The Plaintiff replied and ſet fozth an Award, where⸗ 
Delivery. by it was awarded that the Dekendant chould enjoy the Thark, 

and the Erectians wwouid be pulled dawn within the ſpace of fi 
eight Daps, from the Date of the award. Che Dekendant d | 
murred, and it-wasobjeffed, That*the Award was pleaded with» 
out aur Date; and that it ud not appoint who ſhould take 
dowu the Ereckons, and therekgze it was uncertain. Et per 
Cur. The Day of the Delivery of a Deed is the Day of the 
Date, tho, there is no Date ſet kozth: Jf-a Deed bear Date 
one Dap, and be delivered at another; it was really dated when 
delivered, tho the Clauſe "of 7 Dat be otherwiſe : So it 
in; the Cate of this award, thEmaking is the Date. And in 
© .} this Caſe powell, Powys and Gould, held, Shat tho it was not 
duld who ſhould remove, the Erettions, - vet that was ſuppſted 
p the Law ; they ſhall de removed by him on whole Gꝛound 
7 ep wand, which in this Cale appears to be the Defendant's. 
Vice Ste 0 1 Rol. 164. 5 Co 78. Cro. El. 472. Mo. 39. Holt 
"GJ 2 le contra ag-to this Point. And Judgment was 

"given; fo2 the Plaintiff by thzee Judges againſt Holr C. J. 


C 4 
Parſloe verſes; Baily. Mich: 3. Ann B. R 


(%) Þ 2 Trelpals, it was held heretakoze that an Award ok a cox. 
An Award 1 lateral Thing in Satisfaction was no good Plea, unlelg the 
8 Dekendant chew'd a Perkoꝛmance; koꝛ they likened this to an Ac- 
tio faction is a COD UND Satisfaction which is no Pſea unleſs it be executed; 
good Plea pet they held that where the Award was not of a collateral Thing 
ewiog » but, of a Sum of Yoney, that ſuch an award was a good lea 

Ferformance. AND the reaſon of the difference which they went upon Was, that 
| there wis a Remedy to be had upon the Arbitrement in the later 
Cale, not in the foꝛmer : But now the Lawis held other wile, and 
aun aArhitrement is a good Plea, whether it be ot Money oꝛ a col. 

_ lateral: Thing, as a Bat q a Mee; And the reaſon is becauſe the 
SubmiQ@on is a mutual Promil; upon which an Atton lies, and 
Perkoꝛmance need not be averred in either Caſe, fo2 the Remedy 

is alike Per Holt C. J. But Powell Juffice contra. It muſt be 
_averrey where the Award is of a collateral Thing. 4 IS 
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_ Peachy verſus Harriſon. Trin. 5 Will IL C. . 

T is not a good Exception in atreſt ot Judgment, that',,, ne 

there is no CUarrant-of attomey filen, tho“ that de mat⸗ f Ro 
ter of Recoꝛd and may be aſſigned foꝛ Erroꝛ. The reaſon hey ken 

| ts, becauſe, tho it be a matter of Recow, pet it is not of u else 


| 4; Judgmeat, 


that Kecozd befoze the Court, but ol another. Jan 
| ; * v And what not. 


Anonymus. Paſ. 11 Will. III B. R 7 


aunt in B. R. foꝛ a Yisdemeanoz, was tried three Days be⸗ (2) 
faze the enn ol the Term, and Judgmene'was enteredthe lame fle db. 
Term; ſa that the Dekendant had not kour Days ta mobe in r<curneble 
Arreſt of Judgment. And the Queſtton was, Whether chis En. erm, 
try ok the Judgment was regular, and whether it ſhould. not — 
hade been ſtayed till the Term following'? Et per Holt C. J. If ce be four 
there be four Days and moze between the Crial and the end of Db. 
the Term, Judgment ought not to be entered within the four Trial and che 
Days; but ik the Diſtriogas be retoznabie within the Term, and ed of che 
the Party is tried within two 82 thꝛee Days befoze the end of the | Rey 
Term, the Judgment ſhall be entered that Term, tho' there be thall be en- 
not four Days to move in Arreſt of Judgment; So it was ſettled = 2 

in the Caſe of Knox and Levarr, upon a Conference between 
Scroggs C. * Sir William Jones Attoznep General, con- 

trary to the Repozt of Sir Samuel Aſtrey. 

Arreſt of Jadgment is either for matter Intrinſick, i. , ſuch as Two men- 
appears by the Record ir ſehf; which will render be- Agent 2 
erroneous and reverſible; or Extrinſick, i. e, ſome foreign Matter "He in Ar- 
ſuggeſted to the Court which proves the Mit is abated, for it ceſt of Judg 
is not enough that it proves the . Writ is only abateable : **** 

The old Coutfe of taking Advantage in Arreſt of judgment was 
thus: The Party after a general Verdict having a Day iu Court, 
(for ſo he has as to matters of Law tho not of Fact.) did aſſign 
his Exceptions in Arreſt of judgment by way of Plea; and it 
was called Pleading in Arreſt of Judgment. Vide 21 Þ. 7. 37. 
b. Pelv. 125. 1 Bulff. 5--Raſt. 47. a. 56. b. 127,8. 197. d. 268. b. 
288. a. 432. d. 494. b. Co. Ent. 50. a. 53: à. b. 120. ü. 57 2. n. 657. 
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moving in Arreſt which was done by ore as Amicus Curiz 
where the Party was out of Court. Vide, Co. Entr. 295. b. 
the manner of Going. it, 125 2 N no 44 11. * 4 9. . 


9. '5Y. 773. Bat „. — . 
The Queen verſus Derbe Mich. 1 Ann. B. R. 


65 "pg BY, BY, being ind gen oy an Infomation fo? Suboznatton 


ent entered quod capiatur pro 
Fine, 0 4 a_Capias, iſſued, whereupon he was taken and 
bought inte Court, were he-\dEered to move in Arreſt of 


time, fq2. that the Zungment quod” capiatur was a final Ju 
ment, and the ſUbſequent * 


* 255 F: the * 220 Mn * 


Wood vers Shephard. - Tan 2 Ann. B. R. 


14) 2 oxainft the antient Courte of the Court to make a 
113 Auler to ſtay Judgment, unfſeſs the Poſtea be bꝛaught in; 
3 e but the: Court, i there: de probable: Cauſe-fhewn; will ozder the 
Jodgment.” Poſtea to be Heughe n. Et per Cur: It one modes in Arrett of 

Judgment, he ought*£o! giwe notice ta the Clerk in Court ok 
1 1 Side ; But the better way is to gibe a Rule upon the 
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(1) Been en 4 Sunday is a void Atte, inſomuch that the 
a A 1 22 * en 9 * fox it. 
„ od. Whey St 
"bY oa 5 4 ee 1 2 „Senner 
8 


8. 11 p. 7. W 11. 2 ; Saund. 333. 'Sty, 456. This differed frm 


Judgment; But the Court was ak Opinion it was out of 
r ö 
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Genner verſus Sparks. Trin. 3 Ann. B. R. 


Enner a Bailiff having a Warrant againſt Sparks, went to , (2), 
8 him in his Pard, and being at ſoms diſtance told him, he had can be wich⸗ 
a (Uarrant, and laid he arreſted him: Sparks having a Fozk in our »&ual 
his Hand, keeps off the Bailiff from touching bim, and retreatg *2=<bios the 
into his Houſe. And this was moved as a Contempt. Et per 
Cur. The Bailiff cannot have an Attachment, koz here was no 
Arreſt noꝛ Relcous: Bare Wows will not make an Arreſt; bur 
ik the Batliff had touched him, that had been an Arreſt, and the 
Retreat a Reſcous, and the Batliffmight have purſued and b2oke 
open the Houſe ; o2 might have had an Attachment oz a Reſcous 
againſt him; but as this Cale is the Bailiff has no Remedy, 
but an Afton fo2 the Aﬀault ; fo2 the holding up of the Fozk at 
him when he was within reach, is good Evidence of that, 


ASSETS 


Deering verſus Torrington. Trin. 2 Ann. B. R. 
( 


F H. take a Bond fo2 another in truſt, and die, this is not 
Alſets in the Hands of the Erecuto2 of H. So if the Ob⸗ 
ligee aſſigns over a Bond, and covenants not to revoke 
and dies, that Bond is not Aſſets in the Hands of the Ex⸗ 


ecutoz of the Obligee. 


Buckley verſus Pirk. Trin. 9 Ann. B. R. Rot. 28. 
| (a) 
F Executoz of Leſſee fo2 Years enter into the Tenements, 
no part of the P2ofits, unleſs what is over and above the 
Rent, ſhall be Alſets; but is receivd by the Executo2 as Ter⸗ 


tenant, and appꝛopziated to the Uſe of the Leſſoz, Vide Title 
Executors. R 
Erby 


eee. et. 


% ASSIGNMENT. 


Erby verſus Ecby, In Canc. Trin. 1714. 


(3) Phe Creditozg of J. S. bzought a Bill fo: Debts, which 
1 ebts were by Baztgages, Judgments and Bonds ; upon 
bnd of the Bonds the Dekendant was outlawed, and upon one 
hk the Judginents the Recoverer had brought an action of Debt, 
ws and the Queffion being concerning Puaiozity of Payment, it was 
objefed, iſt, That the Judgments were by Confeſſan, and it 
was not equitable that it <guld be in the Power of the Party 
Outlowry ta pefer-gne Credite2 ta another; but that ſeem d to be over- 
Procef, does BED : And as to the Hutten the Court ruled, that being only 
not meke the upon meſne Paoceſs befoze Judgment, if did not alter the na- 
weve te type of the Debt, no2 create a Lien ypon the Land in this Cale: 
Land. Put that where there is an Dutlawzp and a Seizure thereupon, 
the Debt attaches unon the Land, and ſhall be pꝛeferren to a 
Judgment tho pzio2 to the Dutlawzy, but that it is the Seizure 

that gives that Pyoeference. | 
Bringing Jt was aiſo objeded that bringing Debt upon the Judgmenc 
{nr ho ng was a Waiver of the Lien created by that Judgment ; fo2 he can 
no Waiver of only. extend the Land that the Party had at the time of the later 
tr be Jude. Judgment; but the Court held that bunging Debt upon a Judg⸗ 
— 5 ment did not poſtpone this to other Judgments, and that it was 
the Ack ok the Attomep, and that it would be no Watver, becauſc 
there — no other Remedy after the Pear and Day at Com⸗ 

mon Law. | 
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Barker verſus Damer. Hill. 2W. & MI B. R. Rot 635. 


Aida * Arxker made a Leaſe fo Pears of Land in Ireland, and 
Covenant | the Leflee tonenanted ta pay the Bent in London; Barker 
— alligued his Reverſion, and the Alignee bꝛougbt Cove- 
England for zaͤnt in London foꝛ the Rent; The Dekendant pleaded 


. to the Jurisdickion, That the Lands lay in Ireland, and on Demut rer 
Lands in the Plea was held good, foz this is a local Covenant and „ 
| 0 


Lands in 
Iceland, 2 


ww wc = 9 þ}T 


ASSIGNMENT. 87 


to the Land. The Leſſozhimſelf could not have maintained an Action 
fo: this in England; and the Statute transfers it ta theAllgnee in the 
ſame Plight that the Leſſo2 had it; and the Papnient being to be 
made in London alters not the Caſe, Vide f. c. Shower 191. 


Pitcher verſus Tovey. Paſ 4 W. & M. B. R. Intr. 
. ' "Mich. 3 W. 3. Ret s... 


8 againſt the Dekendant as Aſſignee of A. who wag « 2) 


Executo2 of B. to whom the Plaintiff made. this Leaſe, . Kur 
wherein B. the Leſſee covenanted fo2 him, his Executozs and Af agosto s. 


ſignes, to pay a yearly Rent of 10 [. and the Plaintiff aigner r 
ko Breach two Pears Rent, after the Alignment ta the De Lee 1e. 


fendant, due and unpaid : The Defendant as to one Pear's'Kent; for cannot 
conkeſſed the Ation, and as to the_Reſidue he pleaded, that be⸗ — _ 
foe that Rent became due, he granted and aſſigned the A for Ar. 
ſaid Pꝛemiſſes to H. and all his Eſtate and Intereſt therein; rears of "nay 
virtute cujus, H. entered and was poſſeſſed, whereupon the Plarn- cb. Af. 
tiff demurred, and the Court of C. B. held, That this Plea was ſigament to 
naught, becauſe the Defendant does not ſhew that he gave notice "A * 
to the Plaintiff of this Aſſignment, or that the Plaintiff had ac- ! Vn. 228 
cepted H. fo2 his Tenant, and the Leſſee ought not to have it 

in his Power to put a Teng, upon his Landlozd without no- 

tice. And there is a Paivity of Eſtate, tho' not of Contract, be- 

tween the Plaintiff and the Defendant, fo2 which reaſon the 

Court of C. B. gave Judgment fo2 the Plaintiff: But upon a 

Trit ot Erro! in B. R. that Judgment was now reverſed ;/ and 

the. Court held, That there was no Pꝛivity of Eſfate o2 Con- 

tract between the Plaintiff and Dekendant; And theſe. failing the 
Plaintiff's Aion muſt fail likewiſe, becauſe that muſt be founded © -- 


upon the Paivity of Eſtate o2 Contract, the one oz the other, and 


the Court denied Kighly's Caſe.. Sid. 338. Ray. 162. 23-Keb+ 260, -- 
And as to the Objeſtion that it might be aligned to a Beggar, the k 
Court anſwered, it was the Leſſoz's own fault and folly to take 

the firſt algnee fo2 his Tenant, and that the Leſſoz was not 
without Remedy; fo2 that he might bring, Covenant againſt the 
Leſſee's Erecut02s, 02 might diſtrain upon the Land. And as to 

the Cale in Co. Lit. 269. b. between Landloꝛzd and Tenant, that 

where the Tenant makes a Feoffment, the Landlod muſt avom 

upon his Tenant foz the Arrears due in his time, notwithſtanding: 

the Feoffment. they ſaid it wag. ſo, in this Caſe, fo: Covenant 

will lie agathſt the Defendant koz the Rent due in his time 
befoze Alignment, but not after, © 88 
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(3) - ÞE Plaintiff declared as Allignee of a Reverſion by a Fine, 
Attornment. fo: Rent due, and upon an ill Plea and Demurrer ; Hol: 
E. J. pbjefed, that the Plaintiff had ſet koꝛth na {Attomment, 
without which the Revecſion could not pals. Dee fo2 the Plain- 

tiff anſwered, That this being an Action of Covenant, it was found- 

ed on the Puuity of Contra, and differed; from. an Aiton of 

Debt which mas founvep on the Purity of Eſtate... Holt, C. J. 
Anleis the. Reverſion pals d by the Aſlignment the Covenant 
Cannot pals, ko there. is nothing wherewlth it can be transferr d; 

 -..» Bit per Curiam Ro body appearing fo2 the Oekendant, let the 
Plaintiff take Judgment. = 6) -. i! zug June 
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In Aſfiſe De- 
d 3 
ſuited 

nonſuited, 


- 'Sile fox the Office of Parthal of the K. B. agataſt Len- 
tall and four others. "Counſel was ready at the Par 
d arraign it in French: "The Recognitozs did nat 

— 22 * appear, but t "Chief Juſtice odere the TUrit. to be 
count in- Teal; and he ſaid,” VA gt be returnable at any common Day, 
Taten on the gy Return Dar, The Plaintiff alto did not, appear, aum the 
Tenant's de- Eourt o2peren the Allile to be avjouren'v; c4ll the next Day, Then 
n wats cr \ 1 
the Alnte was attafkn d, and the- Tenant demanded that, che 
Demanvant ould.connt. ag ant bim. The Demandant wag not 

ready, and pzayd that it wight..be. adjourn'd” till another Dar 

but it was denten foi rh is feſtiouts rewe dimm, and the Te: 

nant is to plead pꝛetentiy, whic Ps da when he. hath 

nothing to plead to: Tuhereupon be Demandant was nondult. 

Er nota, The Court told bun he night bund a new Aue.. 
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ATTACHMENT 3; 


- Sayeris verſus Briggs. Paſ. 5 Will. III. B. R. 
1 Afiiſe, if the Defendant plead in Abatement he muſt plead . 
over in bar at the lame time: Allo no Jmpartance, chall be Aepcxrence, | 
allowed without good Cauſe, becauſe it is feſtinum remedium ; — 23s | 
and ik there be leveral Dekendants, and any one of them do not ap- afic.  _ 
pear the firſt Day, the Aﬀile ſhall be taken by default againſt them. 
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ACTION ON THE CASE FOR WORDS. Vi 
Title Words. 
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Forſter verſas Brunetti. Mich. 8 Will. III. B. R 
Ttachment lies not foz not perkazming an Award made , (0 
5 upon a Rule of Court without a perſonal Demand, n n ent 
Holt C. J. remembyed the firſt Attachment of this kind performing | 
was in Sir John Humble's Cale in Kelynge's time; ae 43 
in which, and ever ſince, a perſonal Demand has been thought £0ooa in Law, I 
neceſſary. Jn ſuch "Caſes of Awards tho' they be not legal if not impor 4 
ly good, Attachment lies ko: Non-perfonmance, Alicer if im- pg 325 | 
poſlible.; but the x ercuſed as to that part which is im- mand is ne- 1 
poffible only. Mich. 9 W. 3. B. R. Harriſon berſus Bewman. <firy il 
1 


Anonymus. Mich. 10 Will. III. B. R. 
Dare was made to put off a Trial, ſuper ſolutione cu- . (= 1 
R ſtagior. and the Coſts not being paid and the Trial put xk age 1 
off, the Plaintiff moved fo2 an Attachment but had it not; fo? — au⸗ 


Hal] I! 


the Court ſaid he ſhould have I on. 
2 


— CO PEER 
3 va „ a ⅛¾ͤ( AH IBORS ooo . 
* 8 * * Ne — 


ry ATTAGHMENT. 


Hall ves Matter. Mich. 22 Will II. B. R. 


Se La . the u all bv 
hmen v An a 
upon #n A- | TTerdiit £02. his. is Glxtgity ”, after the würd made the Jlaintif 


chree Fore» MIgy-pithes enter Judgment on the Aerdiz, oz have. an at- 
Te being | tartinent. fo2 nat 15 the Rule ot Cart, it being in his 
given for Se. Eleion which way he will execute the Award ; and this was af: 


curity. firmed by M2. Northey and at the Bar, to be the conſtant Pyatice. 
Tourton and Gould (in the abſence of the Chief Juſtice) doubted 
of it, becauſe the Uerdi# ſtood ſtill on Recozd. To which Nor- 
they anfwered, There could not be a Judgment entered on ſuch 
Uendit withou leave * the Court: ny "we — was 


granten. | Sn 
1 Hill. 5 Ann. B. R. 
(4) IJ ADtion was made fo2 an Attachment againſt the Defendant 
For contemp- on Affidavit, that being ſerved with a Rule of Court to 


cuous Words the Cauſe why an Jnfozmation ſhould not be filed againſt him, 
ourt, At- be ſaid, He did not care a Fart for the * 8 5 4 And Nor- 
tachmene they Attomey ral inſiſtey, be ought to rſt heard to ſhew 
9 Calle ant . f. Et per totam Cur. He ſhall anſwer in Cuſtody, 
bew cauſe. fo? it is to no Purpoſe to ſerve him with a ſecond Rule, that 
has flighted and deſpiſed the fürſt. It is to expoſe the Court to 

. a further Contempt. And accozdingly the Defendant was bzought 


in ai entered into a Recoghizance to anſwer \Interrogatozies. 
Vide plus Title — 
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ATTAIN D ER 


Rex verſus Morphes. At the Old Baily coram Helc 
C. J. Treby C. J. Powell and Powys, Oct. 5. 1696. 


Na Commiſſion of Oyer and Terminer upon the Sta- (2) 

tute 28 Hl. 8. c. 15. One Nirphes was "(did of Naga bet 

High Treaſon, and demandes the Beneſſt ok the commigion 
54 7 W. 3. c. 3. (heteupon this: Queſtfon: *afole, ſc. oa 28 H. 8. 


CUhether an Attainder upon this Statute mought Coxtuption of Copen 


Blood? Et per Cur. Mo Attainder of Piricy weught Crip of Böod. 
tion of Blood;'fo2 it was nd Offence at Common Raw. But an 
Attainder of Treaſon wozks Codruptions Blood in all Caſes. 

where-ever the Treaſon be done, ercept onlp Artathvees berdde ty 

Conſtable, Parſhal 02 Admiral : The reafon of which wits; be- 

cauſe there could be no Recozd made of it; bur Hete there 1s. 


Sir Salathiel Lovel's Caſe: Hill. 8 A. 1 Dom. Frocerum. 


Mas ſelzed of Lands kd thiee:Dſbes, and atfaſtited fo: (:) 
LI counterfeiting the King's Coin un the Statute 8 and 9 0e ie. 
W. 3. bia Proviſo of Which Statute; Cantüptſun Tut Bess 76-1 i® coun. 
ſaved, and thenceit berame na Queſtton, Wether! EI. Hd TOReifhh fe che 


the Lands, which the King, as kozkeiten, han geaifod to! Baron S 


Lovell. The Baron byvlight'a Bill in Scace. t64t eel, hd » W.. cal 
had a Decres and an Appealwas brought in che Pöutt de Lose, Cr bi. 
and it was held by the Judges, That in the tale or Antgttaiftd Corruption 
of Felony, the Foxfeiture of the Eſtate te the Lad 1 ond hp of B10od is 
wap of Eſcheat, pro Defectu tenentis, and the not bie ende is a 
the Conlequente and Effet of the Cozrupflon ot Biosd oz Int 
pacity ; But in Treaſon the Lanvs come te the Cie u 
— 19 and — 3 * 9 4 

ture and Coxuption of Blood are diſtin Parts of the Pe- 
nalty ; ſo that the Font may ben 2 the Coz⸗ 
ruption remain, o2 the Cozruption be ſaved and the Fate e 
remain: Aud atcobingly it 18. proviveddy leberü fed ; 
and by Conſequence that the Laue wen ee Ye pan 
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Attorney and Sollicitor. JA 


Berkenhead verſus Fanſhaw. Hill. 2 W. & M. R R. 


Rot. 750. 
_ (1) Ndebitatus Afſumplit was bzought by an Attomey, fo2 Fees 
f. e. . . and Dipburſements, - in® defending Suits in an inferto2 
tends only ro | Court, and in the Court of B. R. The Defendant pleaded 
orneys 


— 3 J. 1. c. 7. Et per Cur. 1ſt, The Statute may as well be pleaded 

at Weſtmin- (0 an ndebitatus Aſſumpſit as to the Action of Debt, unlels a 

ſter. ſpecial Pꝛomiſe be laid ; But to a ſpecial Pꝛomiſe oꝛ an Inſimul 
Computaſler, tis no Plea. 2dly, The Statute does not extend 
to Attomeys in inferioz Courts, but only to Attozneys fn the 
Courts at Weſtminſter, So that it is no Plea = to __ _ 
tiff ; Ergo Judgment pro Quer. 


Latuch perſus Paſherante. Mich 8 Will. III. B. R. 


A Sſumpſic. -- The Dekendant pleaded. non Aſſumpſit infra ſex 
Attorney's „ Annes; The Plaintiff replied, and ko want ok the De- 
binds the Cli- fendant's Joining Jute in due time, the'Plaintif's-Attomey ſign⸗ 
ent, tho xg ed: Judgment ; but afterwards conſented to accept the Joinder 
exoxG'Or-. in Iſis: But upon Motion to the Court to compel him to ac- 
ders. Fept it, it was oppoſed; [becauſe the Plena was à hard Plea, and 
the Cſtent had notice ok the Advantage, and oder ' d the Attoz⸗ 
1 55 to imſiſt upon it. The Court lad, that ſince it was a hard 
Pies thep would not habe compelled him, ik he had not con⸗ 
bart i wave the Advantage, but now they would hold him 
to his Content : And as fo the Gent, he was bound by the 
Content * -his Attozney, "and they could. eden notice ot aan. 
497, 399 e "TD 6 at 30 oi | _ 107 Nn amen 
01 ehen Mich. Io, Fl uw, R R. 
—— 41 7 30 1 „ ee 177 
(3) pil Holt C. J. 'Che:Courleof this: Courts;whete . 
ö nep takes upon him to appear, the Court loobs no farther, but 
p2aceeds as if the Attomey had ſumcient Authozity, and leaves 
** Party eo bis Aion againſt him. | : 
f 4 © nony- 
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THTE LY 8 26 7EETUR HAIG enn 1 55 
N Otion was made to compel an Attomey. to appear fo J. 8. (4) 
. VI And the Court held he was not compellable to appear foz 

any one, unleſs be take his Fee o2 back the Klatrant; and the 


” —— 
pan 1 


CC EEE ' „ 


Goring verſus Biſhop. Mich. 10 Will. III. B. R. 


\ N 7 Here Writings come to an Attomey's | Hands in the way A (s) 
VV... of his Buſinels as an attomer, the Court upon Motion in Aer 
will make a Rule-upon him to deliver them back to the Party ; Hiads. 


But where they come ta his Hands in any other manner, 02 on 


190 


346 


7 Oodward gabe a Warrant of attoꝛnep to conteſg a Judg- nagen b, 
ment, and died within a Year after in time of Uacation, Contefion 

befoze the Eſſoin Day of the ſubſequent Term, which was dun #- 
Eaſter Term'z the Attomey after his Death entered up the Judg- torney, may 
ment as of the pzecedent Term, but bzought not the Roll in be- — entred in 
foze the Efſoin Day ol Eaſter Term; And it was nom moped „ . 
ta have the Judgment let aſide, the CUavrant. ot Attoney be- Term prece- 
ing revoked by the Death of the Party, Et per Holt C. J. aft, By dag 
the Courſe of the Tourt a Warrant. of Attomey to confeſs @ dat died in 
Judgment is not revacable, and the Court will give leave to cht Vic. 
enter up the Judgment, tha the Party dees revoke it, but it * 
is determinable by the Partys death ; but it the Party dies in the 
Uacation, the Attomey map enter up the Judgment that Aaca⸗ 
tion as of the pꝛecedent Term, and it is a Judgment at the 
Common Lam as of the pꝛecedent Term, tha it be nat ſa upon 
the Statute or Frauds in reſpeſt of Purchaloꝛs, but from the dign- 
ing ; ſo that this Judgment being a Judgment at Common Lam 
as of Hillary Term, it was a Judgment entered when the Party 
was alive, and therefoze good without ail Queſtion, if the Roll 
had bern b2ought in bekoze the Eſſoin Day ot Eaſter Cerm; but 
that not being done, the Queſtion will be, whether we can now 
admit it to be filed? By the Courſe of the Court, ali the Rolls of 
Hillary Term ought to be beought in betoꝛe the Elſoin Day ot Eaſter | 
Term, and made part of the Bundle of Hillary Term; and it is, n. 
fo2 this reaſon that what is dane in the Uneation is fooked-upon num Roll 
ag an Act af the Term pꝛeceding; and there cannot be a poſt termi- cannot be 


filed without 


num Roll received without leave upon Pation, which the —_ re 


& Court, 


aa oY 2 4a. 3. 


at hn. aver. Jt. 
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Attorney and Sollicitor 


does not grant, but when it appears that No-body can be pye- 
ſudiced, foz/'tis dangerous; and he ſald that Pzattice ſhould never 
have his Conſent to be allowed again, ko: by this means the 
Statute of Frauds and the Ack koz docquetting of Judgments 
will be friſffrated ;-fo2 if the Coutt allow the filing of this Noll 
in Eaſter Term as a Judgment of Hillary, when it was not a- 
moni the Rolls of that Term, how ſhall Purchaloꝛs avold the 
Conſequence of it, when it was neither docquetted noz bzought 
in: Upon this Account the Court diſallowed the filing. 
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A N Attomey appeared and Judgment was entred againſt his 
- Client, and he had no Warrant ok Attomey; and now the 


let aſide be- Mueſtion was, ik the Court could ſet allde the Judgment ? Et 


— ” 
. ren —_— — 
35 — 


cauſe Attor- 


per Cur. If the Attoꝛney be able and reſponſible, we will not ſet 
aſive the Judgment. The Reaſon is, becauſe the Judgment 
is regular, and the Plaintiff ought not to ſuffer ; fo2 there is no 
fault in him; but if the Attomey be not reſponſible oz ſuſpicious, 
we will ſet aſide the Judgment; koz otherwiſe the Defendant has 


0 Remedy; and/any one map beundone by that means. 


dum amend: 


* * 

* ; 
- ©» 

2 „* 
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Quer. And Erroꝛ being brought in the Exchequer Chamber, it was 
moved to amend the Declaration by the top ok the Plea roll: 
And it was objecked, that this was but an Entry of the Clerk, 
and there might de no Tarrant given oz filed; But Holt C. 

held it might be amended vy the Plea⸗ roll. In C. B. the TUartauit 
of Attomey is always filed by it ſelf on a diſfinit File, but the 
Courſe: of this Court was always to enter them on a particular 
Roll foꝛ that purpole till C. J. Wright's time, and he altered the 
ancient Courſe, and cauſed them to be entered on the top ot the 
treſpective Plea⸗rolls to which they belong, and it is pꝛactiled at 
this Day. Till a-'Warrant ok attozney is filed oz entered; it is 
not a matter of Recom; But a Yan may appoint an attoꝛney 
in Court upon Recod; and a Warrant of' Attozney upon the 


_ . Plea-roll is as well and as much a Reco as it would be upon 


ap other Roll: And it cannot be intended but that the Plain: 

kiff declared by Attoꝛney, the Attomey's Name being to the Judg⸗ 

ment Paper, viz. J. S. pro Quer. 059197%* Fo * 4 
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Lamb verſus Williams. Hill. 2 Ann. C. B. 


* Treſpaſs in C. B. Uerdick was fo2 the Plaintiff, and his, ( 
Attozney entered a Remittit damna as to part and Judgment —_ 
fo2 the reſt; and it was held, That the Attoꝛney has Authozity by be by Attor. 
his being conſtituted Attoꝛney to remit Damages; and that a Re- . 1 


mittitur need not be by the Plaintiff in propria Perſona, as a Re- —— Per. 
traxit muſt, | ſona. 


Gregg's Caſe. Paſ. 5 Ann. B. R. 


Fecuto? of an Attomey bzought an Action fo2 Fees, and Law- (1 
E Buſineſs done by his Teſtatoz ; Defendant moved to refer a 
the Plaintiffs Demand to the Paſter; but denied, becauſe all bin co the 
the Buſinels was done in another Court; otherwiſe had the Bu⸗ Mester. 
ſineſs been done in this Court, oꝛ partly in this: And beſides the 


Plaintiff was an Executoz. 


Burr verſus Atwood. Paſ. 5 Ann. B. R. 


E on an Award of Execution againſt Bail. The Necoꝛd (11) 
of the pzincipal Judgment was returned, and it was objeed, nan of 
that the Plaintiff at the Return of the Scire facias appeared by the Plaintiff 
J. S. his old Attozney, and pꝛaped an alias; and that J. S. acked on in che Adion 
as Attozney thzoughout the whole, and pet had no other War: ini . 
rant than the old one, which was given him in the oziginal cannor ex- 
Adinn. Et per Holt C. J. Any one might ſte out oz p2ay the . oO — 
Scire facias, and therefoze the old Attozney might; but when the . el bar 
Scire facias is return'd then the Plea commences, and a new there muſt be 
CUarrant of Attoznep ought to have been enter'd, which is by en- * 2** . 
tring, quod Querens ponit loco ſuo, &c. Foz the Tarrant to 

appear in the pꝛincipal Acton is no (Uarrant to appear in the Scire 

facias againſt the Bail; becauſe this is a new Cauſe and a diffe- 

rent Recoꝛd. Alſo the Chief Juſtice ſaid, that upon this TUrit of 

Erro2, the Recozd of the Judgment againſt the Pzincipal ought 

not to have been certified, Judgment revers'd. 


N AT- 


2 


SY, 
Leſſor makes 
a ſecond 
Leaſe, and be- 
fore the firſt 
expires le- 
vies a Fine ; 
Attornment 
by the firſt 
Leſſee to the 
Conuſee is 
ſufficient. 


Gwam and Ward verſus Roc. Trin. 5 Will. III. B. R. 


afterwards leaſes to C. rendzing Rent; Then A. levics 

ea a Fine to the Conulee and his Heirs, to the ule of the 
Conuſee and his Heirs; The firſt Leaſe expires, the 

ſecond Leſſee enters, and the -Conuſee bzings- Debt againſt the 
ſecond Lefſee fo2-Rent-arrear : Upon Demurrer twas objeſted on 
the part ol the Defendant, that here was no Attoꝛnment of the ſe- 
cond Leſſee alledged, and that it ought to be in this Caſe, becauſe 
the Plaintiff came in by the Common Law and not by the Statute 
of Uſes, quod fuit conceſſum: Aliſo it was (aid. the Plaintiff could 
not without Attoznment have maintained an Afton agafnft the firſt 
Leſſee, quod Curia conceſſit, but held there was a plain Difference 
between the firſt Leſſee-and the ſecond: At the Time ok the Fine, 
the Reverſion. was expedant on the firſt-Leaſe, notwithffanding 


; Makes a Leaſe-fo2 Years to B. reſerving Rent, and 


the Gzant of the ſecond Leaſe; -fo2-that-continued only an Inte- 


refſe termini, and did not alter the Reverſion, which remained 


.ntirely-expettant on the firff-Leaſe, as it was befoze ; Therefoze 


the Fine paſſed but one-Reverfion, and that expetant upon one 


particular Estate, and  conſequietitiy- there could be but one At- 


( 2 
Upon Iſſue 
non conceſ- 
ſit, an At- 
tornment 
need not be 
given in E- 
vidence. 


toznment, viz. fram the fitſt Leſſee and not from the ſecond. 
Judgment pro Quer. 


Hudſon . Jones Mich. 5 Ann. B. R. 


If Replevin the Avowant made Title by Gxant of a Rever- 
ſion in the locus in quo erpettant on an Eſtate fo2 Life to the 
Plaintiff, unto which 'Reverſion. there was a Rent incident, ad 
quam quidem conceſſionem, the Plaintiff (being particular Te- 
nant) did attom +: The Plaintiff pleaded non conceſſit modo & 
forma; and the Queſtion on Trial befoze Holt C. J. was, TUhe- 
ther the want of Attoznment might be given in Evidence upon 
this Jſlue 2 And being made a Point fo2 the Reſolution of the 
whole Court, it was urged fo2 the Plaintiff, That upon non 
Conceſſit the Operation and Effet of the Gꝛant is put in Iſſue, 


anda Deed, if it be ineffedual, is void; Ik the G2antee dies befoze 


Attoznment, 


” » 4.45 ts 9 _ * — wy en .. 2 D i TONE * 4 ͤ ˙ * — —— — * * 
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Attoznment, it can never be made good; Jf a ſecond Szant be 
made and Attomment obtain d to that, the firſf Gzant is avolded. 
That upon non Feoffavit Livery muſt be pꝛoved; per que, &c. 

On the other Side it was ſaid, That in pleading-a-Gzant of a Is gleadiog © 
Reverſion, an Attoznment is always alledged, but not of a Fe-, Maos it is 
offment : And if a Feoffment be of a Banoz, tis neither neceſ- not nec: try 
ſary to alledge a Livery no2 an Attoznment, becauſe it is res in- ben he 
tegra, and the Tenants are ſuppoſed to be numerous; Pet if the or the Te. 
Feoftee avow on any particular Tenant fo2 Rent, &c. he muſt nens. 
ſhew his Attozument. Ye]; 135: Allo in pleading. a Gzant of a 
Reverſion, the Plaintiff muſt alledge a Uehue koz the Attözument, 
which ſhews it was traverſable, and that which is traverſable 
and not traverſed is admitred. To this Opinion the Cburt inn 

clined ; but held that upon riens paſſa par le fait, Cant of Attom- 
ment might be given in Evidence ; becauſe the Operation of 5 
the Deed is put in Jfſue, and Livery differs, fo? that is the ad 
of the Feoffo2 to complete his Feoffment, but this is the At of 
another, and nothing karther remains on the part ok the 
Gzan to. a Ser 3 

Afterwards the Court held, That an Attoꝛnment need not be Attornment 
given in Evidence upon non Conceſſit, tho it mult be pleaded „ 
and tho it muſt be pleaded, yet it need not be pleaded with a-Uenue; ove, and eci- 
but ſhall be tried where the Land lies, upon which it is ſuppoſed e where 


to be made as a Surrender is. And the reaſon of their Opt- tics. 


nion was, becauſe tis traverfable, and whatever is traver⸗ 
ſable and not traverſed is admitted, and the Gzant is perfet as 
far as the Gzanto2 can perfet it. Vide 1 And. 220. 221. 1 Lev. 
192, Hutt. 102, 2 Co. 61. Dyer. 91. £ ure e 
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(za) 
Audita Que» 
rela is no 


ſuperſedeas. 


a e 136% j IF, 32459 iet 
Llerk verſus Moor. Mich. 6 W. 3. B R. 


2 OOR had Judgment in Debt againſt Sir Richard Clerk 
In Audita LV and one Beale, and Beale was taken in Execution, and 
Duende was ket. at jarge by the Plaintiff' s own conſent. Pereupon Sir 
where the 3 p er 0 
Party is in Richard Clerk ſued an Audita Querela quia timet againit Moor, 
Cuſtody Sei. praping he might alto he diſcharged-from: the Judgment, Sc. He 
the proper tied Put tiwo-Writs ot᷑ Scire facias, and two Nichils mere returned; 
Proceſs. O. Ahd he moved foz a Superſedeas relying on 1 Lev. 140. But it was 
therwiſe N. denled per Cur. fo2 the Pzoceſs of Scire facias is impꝛoper: 
Kreſs Infinite, CUHere the Suit is quia timet, and the Party at large, the pꝛoper 
Pꝛoceſs ts Venire, and Diſtrels infinite ; But where the Party is 
in Execution, there he may either have a Scire facias o2 a Venire. 
And Co. Ent. 88. fs the only Scire facias on a Matter in Pais 
where the Party was not in Execution. Vide Mo. 811. 2 Cro. 
29. 3 Cro. 634. 2 Saund. 144. Mo. pl. 447. 


—_ -: * "©... 
. - , 


| Anonymus. Hill. I0 Will. III. B. R. 


(3) I; an Audita Querela be founded upon a Recoꝛd, oꝛ the Party 
Proceſs in be in Cuſtody, the Pꝛocels upon it is a Scire facias ; but ik 


all. Que" it be grounded on Matter of Fa, o; the Party not in Cuſtody, 
71 Proceſs is a Venire. Moor. 811. Trin. 12. W. 3. B. R. held 
again. 


2 | Anony- 


— CCI X r 


EVER 8 


* „ Pn 


Anonymus. Paſ. 12 Will. III. B. K. 


Wat the Party has a Matter which he might have pleaded () 

to the Scire facias in his Diſcharge, and two Nichils are Where two 
returned, and Judgment againſt him, the Court will relieve him an ne 
upon Motion without putting him to an Audita Querela ; Aliter Court will 
in Caſe a Scire feci be returned. relieve upon 


Motion with. 
out Audita 


KH 30509 5 | ; Querels. 
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Foot's Caſe. Pal. 2 W. & M. B. R. 


Eplevin fo2 taking of his Hozſe in quodam loco vocat. (1) 
the common March; the Oekendant pleaded, That he 2 in 
took it in quodam loco vocat. the Plot abſque in Reptevin, 

x" hoc, That he took it in præd. loco vocat. the com: (except that 
mon Marſh, Unde petit Judicium de nar: prædict. &c. Et pro Re- c. BHR“ 
torno habendo, he makes Conttzance under his Maſter s command dent mutt 
by Diſtreſs ko: Rent Arrear ; the Plaintiff replied in bar of the * Mat- 
Conuzance and traverſed the Seilin, which the Dekendant al- , 5 
ledged in his Maſter, to which it was demurred. Et per Cur. hat is not 
The Traverſe of the Place was only in Abatement, and the T.erſable. 
Defendant did do right to make Conuzance pro retorno habendo; 
fo2 otherwiſe he could not have a Reto2r and Damages: But 
the Plaintiff ſhould not have traverſed the Matter of this Conu- 
3ance, and therefoze having done ſo and Demurrer jofned upon it. 

Holt C. J. held ita Diſcontinuantde. HOOP 


Cowne verſus Bowles. & al. Mich. 2 W. & M B. R. 


Eplevinagainſt 3 Defendants viz. A. Band C. The Defendants (2 
appeared by Attozmey and made Conuzance, and upon II. Aten of : 
ſue and Trial the Plaintiff was nonſuit and Judgment fo? the no. allignable 
thiee. Defendants ; The Plaintiff brought a TUrit of Erro2 and for Error af. 


afligned fo2 Erroz, that A. one of the Defendant's was an Jnfant, ' Sers 
| q and 
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and yet had appeared by Attozney. Et per Cur. The 12laintiff Gall 
not alugn this foz Exroz; becauſe he might have pleaded this 
in Abatement to the Conuzance in the Replevin, koz the Avow⸗ 
ant o2 Conuzant is an Aﬀo2 to that r Vide 3 Mod. 248. 


48. E. * % R led. * e dil k 1 ; 
bucher vel Porter. I Hill. 40 W.. 451 5 Ad. 
| +3 34 bot 211% b D 
N Eplevin ; The Defendant pieadeb in Abatement Property i ina 
DE, Stranger; Upon Demurrer the Court reſolved theſe two 


pleads Pro- Points. 1ſt, That the Defendant may plead Pꝛoperty in a 
perty 2 Stranger, either in Bar oz Abatement. 2dly, That where a 
Suggeſtion collateral Matter is pleaded in Abatement, the Defendant ſhall 
pro tet. ha- not have a Retoꝛn without making an Avowry ; But where the 
. Plea in Abatement is to the Point of the Action, as Pꝛaperty is, 
the Dekendant ſhall have a Retozn without Avowry ; fo2 whether 
the Pꝛoperty be in the” Defendant a2 az Stranger, the Defendant 
ought to habe a Retozn, becauſe he had the Poſſefon which was 
no Bighe. from him by the — when the Plaintiff had 

no Right. 


"Anonymaus Hl s will i. 5 R. 


(J. 1 Replevin, the,-Defendant pleaded that the Cattle | were 
Where be. taken in Auter lieu, abſque hoc, &c. Et per Cur. This is not 
pleads Prifa enough, but the Defendant muſt: go on and male an Avowry 
in aurer lie, pro retorno habendo ʒ Pet ſuch e is only à Suggeſtton to 
Suggeſtion bing him within the Statute of H. 8. fox Damages. Beloze 
for ictun. that Statute no Damages were given, and without ſuch a Sug⸗ 

geſtion, he is not within the Statute ; but 3 71 _ ae fo2 a 


. * it is noe traverſable, 


* 


Weeks verſus Speed. 7 13 ; Wil in B. R. 


_ of 5) eie for taking Cattle; in muon loco vocat. The wi 
N quodam alio loco ibidem vocat. the Boggs: The Defen- 


plevin. dant avowed the taking in prædicto loco in quo, &c. quia H. 
was leizen in Fee of the locus in quo, &c. The Plaintiff demur- 
red, becauſe here are two Places alledged, and the Abowant has 
only anfwered to the locus in quo, &c. which is but one hos oe 
two vr Et * cer At is a — - [ 
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AUTHORITY. 95 


—  — 


Pratt verſas Rutlidge Trin. 13 Will. III. B. R. 


12 Replevin the Defendant avowed and the laintiff being non⸗ . 
ſult, bꝛought a Writ of ſecond Dellverance, wherenpon it was ere en 
mod d to ſtay the TUrit ok Enquiry of Damages. Et per Cur'. Superſedess 
This is a Superſedeas to the retorno habendo, but not to the > N 
CUrit-of Enquiry 'of Damages, ko; theſe Damages are not foz the bat wor co * 
Thing avowed koz, but are given by the Statute of 21 H. 8. c. 19. the Writ of 
as a'Compenſation foz the Expence and Trouble the Avowant u. 
bas undergone. Vide Pal. 403. Lat. 72. 


AUTHORITY. 


Parker verſus Kett, Pal. 13 Will. Il. B R. 


Jectment; Upon Crial this Caſe was made fo2 the Opi. 1ö ir Binnie 
nion of the Court, viz. Charles Kett being ſeiſed in Fee of co hve che 
a Copyhold, demiſed it to his Tutte fo Life, Bemainder whole Power 

| to Charles his Son in Tail, and if he died without Jflue 31 nd Co 

undet Age, Remainder to Elizabeth his Wife in Fee, 2. Keck venanc or 
the Bafter in Chancery was Steward of this Manoꝛ by Patent, Cate ca 
ad exereendum per fe vel depatatum. Mz. Keck appointed one _ 

Clerk to be his Deputy, who afed as ſuch manp Years, and 

was ſent fo2 by Charles Kett to take a Surrender of the Lands. 

Clerk went not himſelf, but by a CUriting under his Hand and 

Seal, appointed A. and B. to de his Deputies, jointly and ſeve- 

rally, only to take this Surrender, which was done by A. ac- 

codingfy, and afterward preſented; and Elizabeth Kett the Defen- 

dant admitted thereupon, by Clerk; Et per Holt C. J. who deli- 

vered the Opimon of the Court. 

rſt, Clerk who was My. Keek's Deputy, (and ſo it is of any 

other Deputy, where a Deputy may be appointed,) had full 

Power to do any AX 92 Thing which his Principal might have 

done. That is ſo efſentially Mmctvent to a Deputy, that a Yan 

tannot be a Deputy to do any fingle ac 02 Thing, 102 can a 

Deputy have leſs Power than his Principal: And if his P2in- 
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cipal makes him covenant that he will not do any particular 

Thing which the Pzincipal may do, the Covenant ts void and re⸗ 

pugnant ; As if the Under-Sheriff covenant that he will not er- 

ecute any Pꝛoceſs fo2 moze than 20 1. without ſpectal Warrant 

from the High Sheriff ; this is void, becauſe the Under-Shertff 

is his Deputy, and the Power of the Deputy cannot be reſtratn- 

Deputy can- eh to be leſs than that of his Pzincipal; ſave only that he cannot 

— make a Deputy, becauſe it implies an Alüügnment of his whole 

be may em-. Power, which he cannot aſſign over. That by Conſequence. A. 

— Power ano was as well authoziſed by Clerk's TUriting, given him under 

partie * Hand and Seal, as if Yz. Keck himſelf had given it; of which 
AQ. there could be no Queſtion, it being to do a particular ac. 

2dly, Tho' A. aied in his own Name, without reciting his 

Power oꝛ any relation to it, yet this taking of a Surrender muſt 

be good; fo2 he muſt be conſidered either as an Attozney, oz Un- 

der⸗Deputy. Suppoſe the firſt, the Law is plain; where a Man 

does ſuch an Ad as he cannot do, ſo as to be effectual any otherwiſe 

than by virtue of his Authozity, that ſhall be taken to be in Ex⸗ 

ecution of his Authozity : But where a Man has an Inte⸗ 

- reſt and Authozity, and does an At without reciting his Authozt- 

ty, it ſhall be taken to be done by virtue of his Intereſt, 6 Co. 17. 

And tho' an Under-Sheriff muſt ac in the Name of the High 

Sheriff, becauſe the TUrits are directed to the High Sheriff, and 

Deputy may koꝛ other particular Reaſons; yet any other Deputy may at 

; _ either in either in his own Mame oz the Name of his Pzincipal. So is 

Name or that the Judgment of Comb's Caſe, tho in arguing it is ſaid other- 

of his Prin · Wiſe: And ſo it is of an Attozney, but it is moze regular to at in 

cipal. the Name of the Pzincipal, Laſtly, Suppoſing him to be an Un- 

-- der-Deputy, as if he had not been conſfituted to do a particular 

Thing, but to be Clerk's Deputy, this had been void, and he had 

| no real Authozftyz yet even that Conſtitution would have given 

Ads of a him the Colour and 'Reputation of an Authozity, to a# as a 

Sreward &. Steward de Facto. And what he does as ſuch, is ſufficient among 

ent amongſt the Tenants, fo2 they have no Power to examine his Authozity, 

* Manor, no; is he to render them any Account of it, The Caſes of Mo. 109, 

on rhe Neno. 110. 1 Lev. 288. 2 Cro.'552. 2 Ro. 7. 101, 131. ate ſtronger. 

And ſo it is of an Executoꝛ de Facto, i. e. a Tozt Executoꝛ. 

Authozities by Letter of Attozney are either General o2 Special; 

thus a Letter ot Attomey may be to lue in Omnibus Cauſis mo- 

tis & movendis, 02 to defend a particular Suit. Sir Philip Syd- 

ney, when he went to travel, gave a Letter of Attomep to Sir 

In the caſe of Thomas Walſingham to at and ſell all his Lands, and all his 

2 Goods and Chattels, and this was held good: CUhere the Autho- 

<a kity is particular, the Party muſt purſue it; If the A# varies 

rial Variance from it, he Departs from his Authozity, and what he does is 

cg aide void; but that muſt be intended ok a Gariance not in Circum- 

ſtance, but of a Uartance Material and Subſtantial, as 1 

| | | tye 
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the Perſon, the Thing, the Ellate o2 the Date is miſtaken; as 
ik a (Uarrant of Attozney be to Hugh Barker, and the Execution 
1s pleaded to be by Hu. Bar. Vide Title Qariance, 73. 
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Anonymus. Mich. 11 Will. III. B. R. 


the Plaintiff in the Action ſue the Bail-Bond, he cannot re⸗ IC, 3 i 
fuſe the ſame Perſons to be Bail to the oziginal Action; but 0.5, Rem. 
if the Plaintiff pꝛoceed againſt the Sheriff by Amerciaments, va! out of an 

| he is not compellable to accept thoſe Perſons that are Sure- — 1 

ties to the Sheriff, to be Bail to his Aﬀton : So if a Cauſe be Plaintiff here 

removed by Habeas Corpus out of the Marſhalſea o2 any other in · is bound to 
kerio: Court, and the Bail there offer to be Bail to the Action, bl below, 
here the Plaintiff is compellable to take them, becauſe he might except in 
but did not except to them below, Aliter where a Cauſe comeg London. 
hither out of London; fo? the Sufficiency of the Bail there, is at 

the Peril of the Clerk, and he is reſponſible to the Plaintiff ; ſo 

that the Plaintiff had not the Liberty of ercepting againſt them; 

and the Clerk is not reſponſible if they be deficient in this Court, 

tho he was in London; Per Holt C. J. 


Tilly verſus Richardſon. Hill. x Ann. B. R. 


DE BT on a Bond in C. B. Judgment fo2 the Plaintiff, Er - ( 
ro: was b2ought in B. R. and Bail put in accodding to the (75122: 
Statute, and Judgment affirmed ; thereupon Erro2 was brought in Parlia- 
in Parliament, and the Clerk of the Errozs refuſed to allow the pe 
Crit, unleſs the Party would give adnew Recognizance ; and aner, 
Broderick moved it ought to be allowed without; being not re- B. R. new 
quirable by the 3 Jac. 1. c. 8. Sed per Cur. * * 
The firſt Recognizance does not include Payment of Coſts ta 
be aſſeſſed in the Þouſe of Lo2ds, and thoſe Coſts ought to be 
paid, and therefoze a new Recognizance ought to be given with: 
in the Jntent of the a 3 and it is not tht Buſineſs * this 
| ourt 


\ 
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Court to examine whether Bail was put in upon the firſt TArit, 
foi the want of that does not hinder the P2oceſs of the Writ of 
Erxroz, but only makes it no Superſedeas. 


6 Mod. 24. 


: N any Action or Suit the Plaintiff muſt except within twenty 
Praice a Days after Bail put in, and Notice thereof and of their Places 


dout putting of Abode, or otherwiſe the Bail ſhall be filed. Upon a Habeas 
— _ Cozpus, the Plaintiff has 28 Days to except againſt filing the Bail 
pting > 
thereto. offered, upon a Cepi Coppus 20, per Clerk Secondary. Trin. rx 
(01. 3. B. R. In Error where the Plaintiff finds Bail, the Defen- 
dant hath twenty Days to except, and he need not give the Plain- 
tiff Notice that he excepts; but he cannot take out Execution with- 
out ſerving the Plaintiff with'a four Days Rule to put in better 
Bail. Mich. 3 Ann. B. R. And in other Caſes if the Plaintiff ex- 
cepts, he muſt, give the Defendant Notice, to ſave the perpetual 
Trouble of ſearching the Judges Books. 


Williams werfus Williams. Pa. 8 Will. III. B R. 
h (3) 


Render,when Sued B. fn thꝛee Actions, and he put in thꝛee Balls 3 
a complete + Plaintiff rccovered in all; Defendant rendzed himſelf, 


c—_ of and one of the Bails entered an Exoneratur on the Bail⸗Piece, 

"ne the reſt did not, Et per Cur. The rendiing is a diſcharge in poſ- . 
ſe as to all; but not complete and atftual as to all, till Exon. en: 
tered upon all. 


Page verſus Price. Mich. 8 Will. III. B. R. 
ak 5 Ction againſt an Executoz in an inferio2 Court, and ſpecial 
enters nnd} Pall put in. Jt was removed by Habeas Corpus in C. B. 
in inferior And the Court held he ſhould put in Ball to appear to a new 
Courts. Myiginal within two Terms, (but not after) no2 to pay the Con- 

demnation⸗Money. In the ſame Caſe it was held, That in Debt 
againſt an Erecuto2 on a Judgment ſuggeſfing a Devaſtavic, he 
ſhall give Bail, fo2 there the Action is in the Debet & Detiner. 
Poſt, roz. Et Trin. 11 W. 3: B. R. fuit dit oe Hole C. J. Chat in all Caſes 
6 Mod. 242- where u Caule comes in by Habeas Corpus, the Defendant chall 
find ſpecial Bail, ſave in the Caſe of an Executoꝛ; and that this 
they do in Favour and Indulgence to inkerioꝛ Jurisdictions. = 


5 Holland verſus Serjeant. Mich. 10 Will. III. B. R 


Cotes LI In Cultody of the Sheriffs of London upon an Execution 


of Stature 4 1 Jo was charged according to 4 and 5 W. 3. c. 51. in their 
z,. Tuiſtodp, and fo? want of proceeding in two 9 
19 2 | | a 
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was diſcharged upon Common Bail, accoming to the Courſe 
where Perſons are charged in Cuſtody of the Marſhal; fo2 by 
this Ad, the Plaintiff has the ſame Benefit as if the Defendant 
was in Cuſtod Mar. And therefoze it is but err there 
mer be the ſame Rule fo2 the Defendant. 


—_— 


Etherick verſus Cow per. Hill. 10 Will. III. B. R. 


15 the Sheriff take inſufficient Bail fo? the Defendant's Ap- (6) 
pearance, and the Plaintiff will not accept them, he ig How the | 

liable to an Aion as well as to Amerciaments per Holt C. J. be che, d 
ſed Trin. 2 W. 3. B. R. Gravener verſus Soams, it was held, That for r raking | in- 
no Afton lap againſt the Sheriff foz taking inſufficient Bail; but ; — — 
he ſhail be amerced ik he has not the Body; But if the Plaintiff ** 
take an Aſſighment of the Batl-Bond, tho' the Bail be inſuff}- 
cient, the Court will not amerce him. _ 

Note, The Plaintiff now takes an Aſſignment of courſe, but 
the old way was firſt to give a Rule to the Sheriff to bung in the 
Bodp, befoze you could take an Aſſignment ; fo at this Day you 
ſcrve the Sheriff with a Ritle to bzing in the Body, before vou 
move to amerce him. Per Cur. 


Anonymus. Mich. 10 Will. Il. B R. 


Ekendant ſhewed the Compoſition AX, and that the Plait- (7 
tiff's Debt accoding to the Compoſition he had made Merie of the 
with the reſt of his Creditozs was under ten Pounds ; and Queſtion A 
that the Plaintiff would be bound tho' a Non⸗Subſcriber: Pet upon bailing. 
the Dekendant was held to ſpecial Bail, becanſe non conſtat, that 
the Plaintiff will be bound, fo2 he may deny: the ablconding, &cc. 
So that this would be to determine the Merits of the Caule, 
viz. That he was bound by the Compoſition, Aliter, If the 
Plaintiff had ſubſcribed, oz had been ſummoned. befoze a Judge, 
and the matter had recetved a determination. 


Dux Ormond 2 Brierly, Trin. 1 0. Will. Ul. B. R. 


* M ation upon a Replovin Bond, common Ball ſhall 
e ed. A 


: 
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Anonymus. Hill. 171 Will. II. B. R 


(9) 2 Merits of a Cauſe ſhall not be tried in a Potion fo 
ot. Bail. In an Aion of Debt upon a Bond, the Defendant 
Queſtion ſays it was per durels, that will not ercuſe him from ſpectal Ball, 
upon bailing. fo the Court will not determine the Merits upon ſuch a Motion, 

no2 put a ſlur upon the Plaintiff's Cauſe, which ought to come 
down fairly to Trial without Pꝛejudice; fo if he ſays it was 
ulurfous. Per Holt C. J. 


Anonymus. Hill. x x Will. III. B. R 


FE RA N an Ation foz Money won at play, Gould and Turton were 
* 1 hos fo2 denying ſpecial Bail, foz ſince the Plaintiff played upon 
Money won Tick, they would not help his Security, and they were foꝛ making it 
at Play. a Rule of Court. Holt C. J. contra. That the P2aftice has been 
| otherwiſe 5 and the Contract if under 100 l. is lawful, and the 
Plaintiff ventured his Money againſt it. That they could not ſo 
far diſcountenance what the Law allowed, and to ſay they were 
not to better his Security ſince he playd upon Tick, would as 
well p2ove that there ſhould be no Bail in an Indebitatus Aſſumpſit, 

&c. The Rule fo2 ſpectal Bail ſtood. | 


Anonymus. Hill. 11 Will. III. B. R 


617) N Debt upon a Bond to perfozm Covenants, no Bail ſhall 
Dan Bend 1 be given, but with reſpett to the Beaches and the Damage 
to perform done thereby ; but the Meaſure of that ſhall be taken from the 
Covenants. JIlaintiff's Dath. + 23H 


Anonymus. Hill. 11 Will. III. B. R. 


. 


ES Roy HERE. was a Queſtion if Bail be put in in one Term, 
ditional Bail and new Bal is added the next Term after, if this 


is put in, the ſhould be a Ball as of the firſt Term oz only of the Term when 

nee added? The Clerks differ'd, but the Court was of Opinion it 

the laſt was only Bail of that Term when the additional Batl was put 

Term. in; fo2 they ſaid it was not Bail till compleated and accepted, and 
making the additional Ball to be Bail of the firſt Term, might do 
a wong to a third Perſon, who might be a purchaſer after the 
firſt, and befoze the additional Bail was put in. Per Cur. 


Anony- 
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Anonymus. Hill. 11 Will. III. B. R. 


TPON non eſt inventus returned on the Capias againſt (73) 

4 the Pzincipal, the Ball s Recognizance is fozfeited in eder. 
ffritneſs of Law; but by the Courſe of the Court, if the Pun⸗ of che Lact.” 
cipal be rendered befoze the Return of the Alias Scire facias againſt : t oot plead- 
the Ball, the Court will ſtay Pzoceedings. But inſtead of a —— 
Scire facias againſt Bail, the Plaintiff bꝛought Debt upon the R-cogni- 
Recognizance, and the Bail pleaded a Render befoze the Return of * of Bail. 
the Latitat, i. e. a Latitat actually ſued out and entered, Et per 

Cur. Tho this cannot be pleaded, pet the Plaintiff ſhall not by 

this new Courſe pꝛevent the Gzace of the Court, we will allow a 

Render in this Caſe of an Action of Debt, as well as a Scire fa- 

cias, and that at any time befo2e the Return of the Latitat, and per- 

haps may inlarge the time; the Court denied the Caſe in 3 Keble 

Miles and Bateman. Vide Ray. 14. But in regard there had been 


pleadings in this Caſe, the Defendant was ozered to pay Coſts. 


Lycll verſus Manucapt. Galletly. Trin. 12 Will. II B. R. 


H Has a Judgment obtained againſt him and he renders himſelf (14) 
» befoze the Return of the Capias, but never gives the Plain⸗ 

tiff notice of his Render, no2 gets the Bail-Piete diſcharged : | 
The Plaintiff pꝛoceeds to Judgment againſt the Bail, upon a 

Scire facias, and the Court would not relieve them upon Motion, 

becauſe no Exoneratur wag entered, and a Scire facias returned ; 

but put them to their Audita Querela. 


Lumley verſus Quarry. Paſ. 1 Ann. B. R. 


N Attion was bought againſt the Defendant fo2 a Ship and (135 
Cargo, and theQueſtion was, Whether the Defendant ſhould 229" by Ha 
be diſcharged upon common Bail? Jt was alledged fo2 the ]Blain- beas Corpus, 
tiff, that the Cauſe came in from London by Habeas Corpus, and tbe Cour: 
therefore they ought to have ſpecial Bail of courſe ; But Holt zt rhe caute 
C. J. held that the Court here could Examine into the Cauſe of of Action. 
Action upon a Habeas Corpus, and took this diverſity, that if the 
cauſe of Afton were ſuch as required Bail, tho' it were under the 
value of 10 l. they would hold the Defendant ta Bail: But if 
the Aﬀion was veratious, oz ſuch as required no Bail, as an 
Aion againſt an Executoꝛ, they would diſcharge him upon common 
Ball; Upon which it was urged fo2 the Defendant, that what 
he did with relation to this Ship and Cargo, was as Judge of 
the Admiralty in the Weſt Indies : Therefoze no reaſon "= = 
2 ourn 
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ſhould be held to Bail: On the other Side it appeared, that the 
Defendant had the Ship and Cargo in his own Cuſtody, which 
was intermedling further than the Duty of his Office warranted ; 
and fo2 this reaſon he was held to Bail; but otherwiſe had not. 

In a like Caſe viz. an  Aﬀion remov'd by. Habeas Corpus, 
the Court held there muſt be Bail here; fo2 elſe the Defendant 
by his own At puts the Plaintiff in a wozſe Condition than he 
was below ; but they could conſtder the quantum of the Sum, 
in which the Bail ought to be taken, if the Afton appeared to 
them to be ad M. 3 Ann. B. R. 


Genbaldo verſus Chet Mich. 3 Ann. B. R: 

11 Pil bought an Action of Treſpaſs, Aſſault and Battery 

W Hr by Bill of Middleſex, with an Ac etiam fob 40 l. and recovered 

covered ex- 100 1, and the Court held, the Bail ſhould not be liable fo? 

ceeq the Sum moze than the Ac etiam ; fo2 that is the Mealure and Gzeund of 

am the Bail is, his Undertaking: Then the Queſtion aroſe, whether he ſhould 
not liable. be liable fo; 4ol. and Holt C. J. held he was not liable at all; 

fo2 his Kecognizance is to anſwer the Condemnation : and ſince | 

that cannot. be, he is bound to nothing: And Clark the Secon⸗ 

daty affirmed, there was a Rule of Court, that where the Plain⸗ 

tiff recovers a greater Sum than is laid in the Aﬀion,- the 

Bail ſhall_not. be chargeable in iſta actione: Another Queſtion 

aroſe, whether here was any Bail? Foz there cannot be Ball 

without a TUrit, and here the Trit was returnable of Mi- 


chaelmas Term, 'whereas the Bail was of a Term precedent, 
Et ſic pendet. | | 
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Fitz- Patricks Caſe. Trin. 7 Will. III. B. R. 


Council, fo2 aiding Colonel Dorrington to eſcape out of fut of Pro. 
the Tower, where he was committed fo2 High-Treaſon ; ſecution. 
and being bzought here by Habeas Corpus was bailed; 

becauſe tho the Commitment was fo2 High-Treaſon, yet there 

was no Pꝛoſecution, and a Seſſions was paſt, 


The King verſas Keat. Mich. 8 Will. III. B. R 


A I T Z- patrick was committed to Newgate by the Pꝛivy- "M$ 4 ) 


R. Keat was indiXed of Murder, and alſo ko; ſtabbing, and (2) 
the Jury found him guilty of Banflaughter, and as to the nde of 
reſf, found a ſpecial Uerdict ; and Sir Bartholomew Shower mo- not bail ble 
ved he might be bailed ; but it was denied, fo2 he is found expꝛeſ⸗ _ Clergy 
[y to be guilty of Hanſlaughter, and in that Cale, Bajl is never ** 
allowed till Clergy had. | 


Liſle's Caſe. Mich. 8 Will. III. B. R. 


ISLE, who was indicted of Murder, and found guilty of (3) 
Manſlaughter, was bailed befoze Clergy had. Vide ap- te, 6. 


peal. Caſe 3. 
Lord Aylesbury's Caſe. Hill. 8 Will. III. B. R. 


| 2 (4) 
| NE committed fo2 Treaſon 02 Felony, ought to enter his —— — 
U praver the firſt Week of the Term 02 Day of the Seſſions, c 
next after hls Commitment, o2 he ſhall not have the Benefit of Prayer on 
the Habeas Corpus Act ; but if an Act of Parliament be made C, bets 
which takes away the Power of bailing fo2 a time, he need not co be criea, 
then enter his Pꝛaper, fo2 that is thereby diſpenſed with; But — — K 
then he ought to enter it the firſt Week of the Term oꝛ Dap of Term a. 


the Seſſions, after the Expiration of that At of Parliament; * Doy of els 
02 ions arrer 


Commit. 
— | Ment. 
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fo2 want thereof, the Benefit of the Habeas Corpus Act was de- 
nied; but becauſe the Defendant had been long in Pꝛilon, and his 
Trial had been delayed, and Afavit was made that his Life was 
in danger, the Court bailed him, 


— 


Lord Mohun's Caſe. Mich. 9 Will. ITI. B. R. 


— 


U. (5) JF a Pan be found guilty of Murder by the Coꝛoner s Inquett, 
guilty of we ſometimes bail him, becauſe the Cozoner pꝛoceeds upon 
Murder by Depoſitions taken in wziting which we may look into. Other. 
che laguelt, Wiſe if a Man be found guilty of Murder by a Gzand-Jury ; be- 
bailzble; o- Cauſe the Court cannot take Notice of their Evidence, which they 
—_— if by their Dath are bound to conceal. Et per Cur. There is no 

Difference between Peers and Commoners as to Ball. | 


Marriot Caſe. Mich. 9 Will. III. B. R. 


Arriot was committed fo2 fozging Jndozſements upon Ex- 

chequer-Bills; and upon a Habeas Corpus was bailed; be- 
cauſe the Crime was only a great Misdemeanoꝛ; fo? tho' the 
koꝛging the Bills be Felony; yet fozging the Indozlement is 
not. It is Felony per 8 & 9 W. 3. cap. 20. 


(6) 
Bail in Miſ- 
demeanor. 


Anonymus. Trin. 11 Will. III. B R. 


(7) ] S. being committed upon an Indictment foz Murder, moved 
S ae J + to be batled, and this within leſs than thzee Weeks of the 
of Murder Seſſions: Rokeby and Turton were fo2 bailing him; becauſe the 
ought not to Ebldence upon the Aﬀidavits read, did not ſeem to them ſufficc- 


b- bailed... ent to probe him guilty. Hole C. J. and Gould contra. The 


vits of the Ebldence does affect him, and that is enough. The allowing the 


Evidence.  Fayour of Bail may diſcourage the Pꝛoſecution; therefoze it is 

not fit the Court ſhould declare their Opinion of the Evidence be⸗ 
 fozehand; fo? it muſt pꝛejudice the Paiſoner on the one Side, 02 
the Pꝛolecutoꝛ on the other. | | 


| Rex 


TE 
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Rex verſus Daviſon. | Trin. 12 Will: in. BR. 
11 8 Habens Cong fo" bung up the oby: off one (4) 


Daviſon habet, auſe return d was a (Uvit. of Er h e 
Excommunicato Ke iendo, Dh kecited f Significavit vt at Ex⸗ vides? . 
communication caching Aube without a Licence, ulld the do, bail-ble 
Court vdoubtin Ns Whether this was an Offence, deſired. tg heat while Re 
Coutfet upon 11; and then J. Northey moved he might he .be, Cor. 
bailed in the mean time; and cited ſeveral Authozitics that à an 15 1 
might be bailed, white the Legality of the Return is ider the cee 
Conſideration'of the Court, Vaugb. 157. Lat. 174. 1.Crq; $52. Court. 

557. and allo Price's Cale. Mich. 29. Car. 2. B. R. was 
taken upon an Excommunicato Capiendo, and bꝛought upby.Habeas 
Corpus and bailed, while the Return was under Confid#Atidn « 
and in that Caſe the Court being againſt Price upon the Return, 
his Counſel infiſted that he could not be committed again and 
thought they had got an Advantage that way, but notwithſtanding 
that he was recommitted, Pe cited alſo, Clerz's Caſe, who w 
committed by the Uiatner's Company, und balld by Holt 
at his Chamber, Gpon theſe Authozities the Defenvant w 
balled, and the Entry was, traditur in ballium & 1 interim Curia a 
adviſare volt, and the Corpitfon of the Recognizance was 100 d 50 


appear the fick Day of the Term, and kram Day to We bY | 
y b 


— Court should apjudge the Keeurn goon, to render 
Niſon. Lhe Chief Juttite lam they ballen Men in a 

— upon an Audita rela 3 and bey the Boop 0 

Night, mnt ball oz tema Men in convenient- time. 

lune Rule was mave this Term in Reynoldss Cale, (wha 96 

comriiittey by the Contt of Aldermen, koz ammug to matt y a 

City- Dube fle the Cottrt'ronfivered the Return. 


N 
1 


Anonymus. Trin. 1 Ann, B. R. 


1 E Defendant in an Indiament in B. R. being bailed on the ( 
Indidment, and likewile in a Civil Afton then pending againſt _ in 
m jk CB. rendered himſelf in diſcharge of his Bail in the Civil ba 2s, © 
one to the Fleet, and from thence by Habeas Corpus he moved him- Action, win 
ſelf to the King's Bench and eſcaped. His Bail to the Indidment [27 gal dase 
moved that their Recognizance might not be eſtreated, pꝛetend⸗ n Indid. 
ing he was taken out of their Cuſtody by his Commitment to ment. 

the Marſhal; ſed non allocatur, fo2 they muſt take care of him 

there, and they might have had him committed * 9 of 

them. Ex motione Broderick and Raymond. 


Þ Dr. 
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106 » BAIL in Criminal Caſes, 


bn Watſon's Caſe. Mich. 1 Ann, B. R. 


a Di Watſon, late Biſhop.of St. David's, was taken on an 
Being Excom. Capiendo and bzought into B. R. by Habeas Corpus, 
3 Ad- and pleaded to the Trit, that he was a Low of Parliament, 
diſcretionary, AND Moved to be bailed, while the Beton was under CTonſide- 
and the ration. And Powell ſaid, Tho' it had been done, it was in their 
core vill Dilcretion, and was contrary to the Statute of Weſtminſter , 
ndane and be did not think it Diſcretion upon ſuch a Plea, which every 
ads a falſe Bowe _ 3 5 z be being Veg by „ 1 | - 
Weite which Powell was one on the olt C. J. 
agreed or that tho' they could not take judicial notice of the 

of” his Plea, yet it ſhould.lead their Diſcretion, and he 


was not bi 


\ ** 


Domina Regina'verſus Layton. Paſ. 4 Ann. B. R. 


ole). | en and others were committed by the Lom Papo; of 
Upon dee London, upon his view toz a Fozcible Detainer, and fined 
vidioa for 2 180 l. and cummitten in Execution, any the Recow of the Con- 


Forcible De- Hiition was removed by Certiorari, and the Defendant bꝛought 
cainer, De- Crit of Erroz coram nobis, and aligned Erro2 in Perſon ; 
eg een de Ant now it was moved they might be bailed. Vide 1 Cro. 557. 
ile Keb. 43. Sid. 320% Keb. 173. Broderick contra , urged, That 
in Erroz to reveran Outiaibiy the Court will take Bail, but 
not to reverte a Judgment. in an Indickment: At laſt the Court 
refuſed | to Ba him, being in Execution fox a Fine, and 
Ls. o commrtted a very notozious Beach of the Peace in the 
Heatr of the City; tho' a long Uacation was coming on. 


oO INT TINT TT 


—_——  —— 


j ' i: « | 3 
L, n „ 3 ay 4 1 : A F | 
| | ® | 
| . 5 . 
; #y - þ 2 =. 4 . 
7 Kin 
; i 44 


Trevilian verſus Pyne: 


B. Plaintiff pleads that he took them de injuria ſoa 2 

propria, abſque hoc that he was Bailiff to J. 8. Co Ceed or ke. 
this it was demurred: And after Argument, the Tra- plevin, ifche 
verſe was held to be well taken ; and a difference obſerved between Orten dear, 
an Attion of Treſpaſs quare Clauſum fregit, and an Ackion of aer, Ta 
Treſpaſs fo2 taking Cattel oz Replevin. In the firſt Caſe if verſe of the 
the Defendant juſtifies an Entry to the Cloſe by Command, oz Send i 
as Bailiff to one in whom he alledges the Freehold to be, the Alicer in 
Plaintiff ſhall not in his Replication traverſe the Command; Cl2uſim fre- 
becauſe it would admit the Truth of the reſt of the 
Plea ; viz. That the Freehold was in J. S. and not in the 
Plaintiff, which would be ſufficient to bar his Ation, whether 
the Defendant was impowered by J. S. ta enter, 02 not impower d; 


R Defendant makes Contiſance as Balliff tu 7 ; » 


_ foz it is not material that the Defendant has done a wong to 


a Stranger; ik it be none ta the Plaintiff; But in the other 
two Caſes, if the Defendant jufifies taking my Cattle ag Bai 
liff to J. S. in whom he lays a Title to take them, as fo2 Diſtreſs, 
oꝛ other Cauſe, there it may be material to traverſe the Com- 
mand 92 Authozity ; ko; tho! J. S. had right to take the Cattle, 
yet a Stranger who had no Authonty krom him, will be liable; 
o that both Parts of the Defendant's Plea in this Ciiſe muſt 
be true, and therefoze an Anſwer to any Part is ſufficient ; ſo 
in Treſpaſs fo2 taking Hoods.' Aliter in Treſpaſs quare Clauſum 
fregit. Vide 1 Lev. 50. 2 Ven. 196, 215. Yelv. 148. 3 Lev. 20. 
contra. 1 Ro. Re. 46. Cro. El. 14. 


| Mathews verſus Carew. Mich. 1 Ann. B. R. (4) | 
, La 3 . tion as Bailiff 
FN kan taking his Tankard; Defendant pleaded that *2* Car 
| at a Cotirt-Leet at Weſtminſter preſentatum fuit, That levying an 
the Plaintiff in a Cellar within the Leet did melt Tallom, ad Amercemene; 
Commune Nocumentum, &c. fo: which he was amerced 5 8. by ons. _ 
the Jurozs Unde habuit Notitiam, and fo? that being requeſted, oc Warranc | 
he did not pay, the Defendant 1 Bailiff to the Dean and Chap- . gde 
2 


„ ſhewn. 


1 BANKRUPTS. 


ter, & per eorum mandat. diſtrained: Et per Cur. 1ſf, Jt is 
ſufficient to plead preſentatum fait without averring in Fai 
that he did melt, &c. ko; non refert as to him whether the Ok⸗ 
fence was done oz not, ſince there was a Pꝛelentment: And the 
Court took a difference between a Replevin and Treſpaſs ; in the 
firſt, the Bailiff is an Aﬀoz, and is to recover, which ſhall be 
upon the Berits ; But in Treſpaſs as in this Cale, the Batliff 
is only to excuſe the Mrong. Vide 3 Cro. 885. 26 H. 8. 8. 
3 Leon. 14. 
But Secondly, This Plea is naught, becauſe the Defendant 
juſtifying as Bailiff, ought. to have ſet out ſome Eſtreat of rhe 
Court, 02 Warrant from the Steward, and to have juſtified un- 
der that. Vide Mo. 373, 607, 847- 3 Cro. 698. 748. 
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Cary verſus Criſp; Paſ. 1 Will. & Mar. B. R. 
(1) [ N an Indebitatus Aſſumpſit; The Defendant pleaded that 


1 the Plaintiff became Bankrupt, and Commiſdon was taken 
r out, and ſo all his Goods, &c. belonged to the Com⸗ 
Bankrupt till miſſtoners, &c. The Plaintiff demurred and had Judgment; 
Aſſignment. fo2 till-an Allignment the Noperty of the Goods | [S not tranf- 

ferred out of the Bankrupt. Vide Statute 1 Jac. 1. c. 15. F. 13. 


Paine & al. verſus Teap & al. Hill. 2 W. & M. C. R 


(2) „ JPON an Engliſh Wil in the Exchequer the Barons 
' the Bankrupe p2ayed the Opinion of the Judges of C. B. The Caſe was, 


after an Act H. becomes Bankrupt,” and long after was outlawed, The King 
4 Bankrup” made a Leaſe ok the Profits of his Lands, and alſo a Gꝛant of 
ted, cannot his Chattels: Afterwards a Commiſſion ot Bankrupt was taken 
defeat the but; and the Queſtion was, whether oz how far this Dutlawrp, 
Gotvore + Leaſe, and Gant, ſhould  p2ejudice. the Creditozs of the Bank: 
1 tut; "FT 1 ok my LE. 
in his” Elte: And firſt, it was taken_fo2 certain, That where. a Perſon is 
© indebted to the King, and alſo to a,Subjet, the King chal havs 
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3 > Preference 
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WEI 


Jzeference in Payment. . diy, That no, ſubleguent ac of the 
Bankrupt can defeat the Intereſt his Credito2s haue by his 
Sankrupcy in his Eſtate, 3dly, That the Bing bath by Com. 
mon Law ſuch a Power to require his Subjets ta anſwer all 
Demands of Law and Juſtice, that not appearing; upon Pꝛo⸗ 
cel is ſuch a Contempt of Law, that the Perſon Guilty is put 
out. of the Law, ;fozfeits his Goods and Chattels, 11 H. 6. 17. 
his Leaſes fo2 Pears, 9 fl. 6. 21. and his Truſt in ſuch-Leaſes, 
2 Ro. 807. Hob. 214. and the Pꝛoſits of his Lands of Freehold. 
9 H. 6. 20. 21 H. 7. 7. 9 hold « 
Reſolved therefoze, 1ſt, That the Creditozs are not hurt by 
the Dutlawry ; fo2 that was his own At and by his own Default, 
and the voluntary permitting Himſelf ta be outlawed, ſhall not 
prejudice them. 2 Sid. 115. 2dly, That the Alignee of the King's 
Leaſe having paid 37 l. foꝛ it, is a Purchaſoꝛ within the 21 Jac, 1. 
c. 19. not to be impeached by the Commiſſion ſued aut fler 
Years after the Bankrupey. 4 75 ; wb Ma obs arias] ve | i "ot 


& AM . 
3 met 
* 


Came werſus Coleman. Trin. 2 W. & M. in Cam. 
Scacc. Intr. in B. R. Mich. 1 Jac. 2. Rot, 166. 


Ndebitatus, foꝛ Money had and receiv'd to his Aſe; on a ſpecial his . 

Uerdit the Caſe was, H. being a Silk-man owed B. 100 l. * 
and to C. 50 l. B. arreſts him fo2 the 1001, in the Sheriffs reſt!s n a8 
Court and han Bail: After that, viz. within a Month, I. paps 2 n 
off C. and after that rendered himſelf in diſcharge of his Bail cherwice if be 
in B's. Action. And Note, 21 Jac. 1. c. 19. ſays, He ſhall be put in Bail. 
a Bankrupt from the time of the firſt Arreſt Bt per Cur. That is 11 
and muſt be taken krom the time ol the fürſt Arreſt, upon which comma. 
he lies in Pꝛiſon, not where he puts in-ſuffiectent Batl, fo2 that 
might be jnfinitely pꝛejudicial and miſchievous; and no Man 
could ever ſafely pay o2 receive from a Tradeſman. Adjudgen in 
B. R. and affirmed in Exroꝛ in Cam. Scae. 


4 nen * 30 Nn ERGO, 1 ö 
Newton zerſus Trigg. Trin. 3 W. & M. R. R. Intr. 
| K ö Mich. I Jac. 2. Rot. 2 26. 7718. ' 71 pe io 


N Junkeeper being alſo Part-owner of a Ship, and having  ( +) 
51 . Stock in the Ship, ablconded: Eyre Juſtice held, 1a tie 
as to the Share of the Ship that that was nothing; fo2 that it is the Statures 
not a Stock in Potentia to Trade with, char will make a Bank- bout Bank- 
rupt; but there muſt be a trading theremith in Facto. And he 
held that an Innkeeper could not be a Bankrupt, fo2 he is not like 
a Trader; he muſt receive all Comers, and feed them and lodge 
them, taking a reaſonable Rater which ik he: do not. che is Jn- 
difable. Holt J. C. concuitred;- att ee Un notice 
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of in Law, as a Trader, but as an Hoff, Hoſpicator ; and he is 
pald not meerly fo2 his P2oviſions, but allo fo2 his Care, Pains, 
zoteftion and Security; and he buys Meat and Dink; not fo2 
e oz trading, but fo: Accommodation. And an Jnnkeeper can⸗ 

not make a Contra ad libitum; no2 does he buy to ſell at large, 
Buying and bit to Gueſt only: And the Chief Juſtice held, Chat where ever 
ſelling under g Man buys and felis under a particular Reſtraint and Limf- 
Reltraint is tation, he is not a ſeller within the Statute, as a Commiſſioner 
net within Of the JNavy; and ſo of a Farmer. Vide Shower's Repotts, 
the Statute. 3 Mod. 326. 9 
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Bird verſus Sedgwick Paſ. 5 W. & M. B. R. = 


(52, A Gentleman of the Temple went from thetice to Lisbon, 
| 1 where he turned Faitoz, and traded to England, and bꝛoke: 
ing from Fo- Blencowe argued that the Statutes: about Bankrupts do not 
reign Parts extend to Petſons out of the Realm; The ſubjez of them is 
be Bank. Caſes of Arreſts, Outlawzies and departing out of the Realm; 
tupt. and the 21 Jac: 1. Which extends to Aliens, fs only Altens reſident 


i here; Pet the Court held him a Bankrupt, by reaſon of his 
| trading hither and back again, which gained him a Credit here. 
1 Per Cur. on a Trial at Bar. eng - 

| Hopkins verſus Ellis. Trin. 2 Ann. coram Holt C. . 
„ 4 Niſi prius af Guild-hall, 
il (% Ton an me biteged out of Chancery, whether 4ahk- 
WW Plain A of rupt oz not at ſuch a time; it was held per Holt C. J. 
0 Bankrvp* That ik H. commits a plain Ac of ankrupcy, as keeping Houſe, 
0 purged by G&c. tho" he after goes abzoad and is a great Dealer, Yet that 


N dealing J. will not purge the fieſt At of Bankrupcy, but he will fil! remain 
'$ therwite if A Bankrupt 3 But if the AX was not plain but doubtful, then 
doubtful going abꝛoad and dealing, &c. will be an Evidence to explain the 
| only. Intent of the firſt At; fo2 if it was not done to defraud Cre⸗ 
[|| vitozs and keep out of the way, it will not be an Ac of Bank- 
1 rupcy within the Statute: Alko ie after a plain Ac of Bank 
f rupcy he pays off 02 compounds with all his Creditozs, he is 
become a nem Man. | ene 8 


1 e Niſi prius at Guild-hall. 
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I _ r was; J. S. was atreſted at the Suit of 
i H. ann put in Bull; afterwards-upon a Scire facias at another's 
is - Sult; were-ſold-to the Plaintiff ; after this * 
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ders himlelk in dilcharge of his Ball and goeg to Pulon. And If O. ode 
tiolt C. J. ineltned (contrary to the Caſe of Duncomb and Wal- oders in - 
ter in 3 Lev. 57. wherein he was of Coynſel but nat ſatisfied with vis B. nd 
the Judgment.) That S. was a Bankrupt from the time of the lics c 
Arreſt, not from the Render only ; fo if H. is. arteſled at the — 
Dult of A. and puts in Ball, and that pending, is after arreſted from che Ar. 
at the Suit of B. and goes to Pulon and lies two Months, he 5. Q-& 
1s by the At ok Parliament Bankrupt from the time of the firſt . . 
Arreſt by A. But it appeating in this Caſe that rhe Commiiſſion | 
mas taken out befoze the two Months were expited from the 

Render, it was held to be ill taken out, J. S. not being then a 


Bankrupt, And therenpon the Plaintiff had a Gerdi. 
Kiggil verſus Player: Paſ. 5 Ann. B. R 


Ane Commiſſoners of Sankrupcy waugbt Ttober on (4 
their own Poſleſſion, ut de bonis ſais propriis; and that they 4 
tame to the Pands ok the Defendant. and ge converted them: by — 5 


And upon Evidence it appeared. the Converſion was by execu⸗ Lom che time 


ting a Fieri facias on the Goods in the Detlatatiqu, after the ns Bank: 


Bankrupcp, and'befoze the Alignment, and it was not P20vey co vod. all 
that the Plaintiff had yemanded them and this being made a Meſs As. 
Cale, it was argued, That by Alignment the Alngnee had a Po. 
perty by relation from the very time ot the Bankrupcy, and there 

was no meine inter val of time ; ag. where one takes out Letters 

of Administration, he has a” Property from the Death of the 
Jriteſtate, and maß declare generally ut de bonis ſuis propriis, eben 

befoze an Adminiſtration ſued out: But Holt denied this, and ſaid, 

he ought to declare ſpecially, and ſo the Plaintiff might have done 

in the pzincipal"Caſe, and he relied upon the Caſe of Perry and 

Bowyer and ſaid the Aſſignee. was in by relation from the tine of 
Pam o as to avoid all nieſne As, but not ſo as to be 

ly inveſted with the very Pꝛoperty. Adjournat. 


T 


Reſolations of the Judges upom the Statute 4and 5 Ann. c. 17. 
in Serjeant sinn in Chancery. lane, Dec. 3. 1706. 

iſt, Pha the fir Clauſe a the Az extends only to duch as x.cucio 
no 7 Ta firſ become Baſtkrupts after the 24th Di of of the Judges 
June, 1706. who pte mverſtodb-to'be thoſe againſt whoni no Com. ae + . 
mimon of Bankrupey was ſev out befoze that time: And if the Anne agent 
Certificate of 'the'Coinmilioners do not mention the Party to — Naggg 
have fit} become a*2ankrupt_ attet that time, it olight to be diC-p.06up2, 
allowy foz that. Taufe: Vit ft is however thought fic. and 

agreed, _— the Certifirate be dilallowed, ſome Pyoof be 
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112 Fe Barg 010 Sale of Goods: 


oo the Crevitozs'or the Party's being a =ankrupt beta 
i» 1 me. | 
* - . "by That. there ought'to be a Certiticate ot the Allowance 02 
.-Difatlowance made upon the Reference, and that, remitted to the 
© © © * =2dipg That the ad paving Impowered the Judges 10 deter: 
mine prout, Sc. there is. by Implication a Power given them, 
to exaͤmine Withiefſes viva voce, and that the ſaid Method be 
taken where Witneſſes are ta be had.; Put where there are 
Mitnefſes,” that the Copies of Affvavits.filed'in Chancery an 
ſwozn beko g Mater extraowinarp, be received and read; 22 
that Affdabits taken befoze the Judges to whom the matter is 1 re⸗ 
_ fair'd, may be read. 
athly, Chat the Judges make out Summons baz xlitnelles. 

5 5thiy, That the ſecond Clauſe in the aß extends to thoſe that 
dere Bankrupts befoze the roth of March, 1705. againſt wham 
a 2 there were-Eammiſſions chen ſued out and kübüking; Ie the Mat⸗ 
| tere were Netermined and Commiſion cloſed, oz n 02 

88 repealed,” 5 Komm N25 all vean, unlets the ſame were re⸗ 
_...- 4, ,newed e revive 07 E ocedendo's ſn.realonable time, viz, within 

bulk g Pear at eaſt, A: not within this rn and the Cer- 
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N hi Arn 8885 Dete I ly bay lo 
Where bne ( much Boney fit 57 5 the Bath; I 1 5 laln⸗ 
. Ln Fei e ſame doe 
ration of he” | * _ | 52 1 Stock, 
orhe?, cho”... Del paying, Kc. 4 75 2 55 Patty ad 
ch:re be me- due upon this. f 7 t, the ot. taping, z the 


ſes, Perfor- Octet! r fot no atisferring, 4 5 0 ma Tg - abete and pzoue 
d a Transfer a Eee und the other a ment 07 a Tender; 
rerfrnoering in the firſt Bargain, was a Emin precedent ; 

and 


„ 


Bargain and Sale of G de 


and tho' there be mutual 1920miles, yet if one thing be the Con: 
ſideration of the other, there a Perfounance is neceſſary to be 
averred, unleſs a certain Day be appointed fo: Perfozmance : 
1 Saund. 319. Jf J - you my Hozſe fo2 10 l. if you will have 
the 2 I muſt A oney, 02, ik J will habe the Money, 
vou muſt have the refoze he obliged the Plaintiff ei⸗ 
ther to pꝛove a — 02a Tender and Refuſal within the 
ſix Ponths. 


Langfort we#ſus. Admtiniſtratrix of Tiler.: Paſ. 3 Ann. 
coram Holt C. 7. Ar Ni prius at Guild- hall. 


Te Defeuvant who was Adminiftratrix to her late Dus: 1 wy, 
band, uled to deal in Tea in his Life-time, and bought four only 


binds the 
Tubs of the Plaintiff at ſo much per Tub, ons of which che paid Bastia, and 


fo2 and took away, leaving 50 l. in Earneſt fo2 the other three; . ene 
And Holt C. J. ruled. Iſt, That the Husband was liable upon the Vendor may 
Mike's Contrack, becauſe they co-habited. 2dly, That notwith- =” to ano- 
ſtanding the Earneſt, the Money muſt be paid upon ketching away 
the Goods, becauſe no other time fo2 Payment is appointed. 
3dly, That Earneſt/only binds the Bargain and gives the Party 
a Right to demand; but then a Demand without the Payment 
of the Boney. is void. Athly, That after Earneſt given, the 
Uendo2 cannot ſell the Goods to another, without a default in 
the Uenvee ;. and therefoze ik the Uendee does not come and pay 
and take the Goods, the Uendo2 ought to go and requeſt him; 
and then ik he does not come and pay, and tanke away the Goods 
in convenient time, the Agreement is diffolved,. and be is at 
Liberty to ſell them to any on pn WET | 
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Nelchrop & Ux: wife Anderſon. Mich: . & M. B. R. 


2 quod cum Poſſeſſionat. fuerunt, &c. the Defendant 
Feme ad converted ad dampnum ipſorum; held naught after 


16 T2 by Baron and Feme, and the Plaintiffs declare 


company E. Aerdid; fo2 the Poſſeſon of the Wife is the Poſſeſ- 
route ior of her Þusband, and fo is the Pzoperty ; fo that the Con- 
' n be to the vamuge of the Mike, but ol the Hugs 


1 verſas Collier. Mich. 4. W. & M. B. R. Rot. 20: 


9 n and Feme declared, That the Defendaitt being indebted 
bring Action > them ko: Wozk done by the Uife, in making him a 
alone for e, he p2omiſed to pay and had not paid, ad dampn. ipſorum, 
b de. C6 hen dete was 3 fefvolons Pen, aity upon that a Oe. 
during the murker⸗ The Plaintiff cited, 2 Cro. 205. Cro. 61 1, 96. 1 Cro. 
2 458. But relied pꝛintipally upon Burchet's Cafe. Per Car. Burchet's 
be an expreſs Cale differs; there was an expeſs Promiſe to the Wife, and to 
Promiſe to that the pusband afſented by bzinging an Action thereupon: But 
the Wife. here is no expꝛeſs Pꝛomiſe laid to the Mite; here is nothing but 
the Pꝛomiſe in Law, and that muſt be to the Husband, who muſt 
have the Fruits of his Wife's Labour, fo2 which he may bzing 
a quantum meruit : Alſo the Advantage of the Nike s TUozk ſhall 
not ſur vive to the Mike, but go to the Erecuto2s of the Hus- 
band; fo2 if the TUife dies, her Debts fall upon the Þusband ; 
and therefoze ſo ſhall the P2ofits of her Trade to the Dusband's 
Executo2s. But this mnſt be intended of Mok done during 


the Coverture, and not after. Judgment pro Def. 


(3) 
If H. be i | . Ai 1 "hi 
CutodyaDe- Carpenter verſus Fauſtin. Hill, 7 Will III. B. R. 
CJaration can- 
not be deli- 


vered againſt AW was bzought againſt Baron and Feme fo2 a Battery 


88 done by the Wife; the pusband was 'a-Paiſoner in thc 


| proceſs muſt King's Bench befoze the Action bzought, and the Plaintiff de⸗ 


2 livered a Declaration to the Turnkey of the Pꝛilon againſt dar, 
an 


reſted. 


— —ä — 


band and life kfoz this Battery ; and upon Rules given to 

plead, Judgment was entered by Nil dicit againſt both, and the 

Aike taken in Execution. Sir Bartholomew Shower moved that 

this was irregular ; foz upon delivery of the Declaration, the 
Pusband ſhowlb have filed Common Batl-fo2 him and his Wife ; 

o: ſhould have made an Aftozney fo2 him and his CUife, who 

ſhould have appeared to2 them: Et per Holt C. J. The Plain: 

tiff ought ta haue ſued out Paoceſs. againſt, pusband and Mike, 

and the Sheriff ſhauld have returned g non eſt inventus fo2 the 
husband, and a Cępi corpus tc the Mite; and then upon Common 

Bail filed fox hex, there might be Judgment againſt bath: It was 

abjecked, If there he Pꝛacels againſt Baron and Feme, and non 

eſt Inventus fo th Baron, and a Cepi as to the Feme, che all be 
diſcharged. Vide 2 Cro. 445. To which Holt anſwered, No ; the 

ſhall not be diſcharged but upon Common Ball, and then new 

Pꝛoceſs ſhall go againſt the Baron with an idem dies given to in Adion- 
the Mike. Vide 1 Mod. 8. accord. And becauſe no Bail was <4 — 
23 foz the Wife the Judgment 2 ſet "aſide. Poſtea Hill. Baron hell 
9 W. B. R. In another Cale Holt C. J. held, Ik an Adlon be sive Bail- 
bzought againſt Pusbaud and ltke, and the Pusband is arre- 9 0 ba 
ſted, he ſhall give a Bail-Bond fo2 the Appearance of him and his 
Cite, and muſt put in Bail foz both; But ik one bꝛing an Action 

1 — -Husband only, he cannot declare againſt Pusband 


Chamberlain verſus Hewſon. Hill. 7 Will. HI. B. K. 


M RS. Hewſon the Wife of Colonel Hewſon, ſued M8. (4 

IVI Chamberlain in the Spiritual Court fo2 adultery with her . 

husband, aud obtained a Sentence againſt her and Coſts; Co- Colts ad. 

lonel Hewſon releaſed theſe Coſts to Ps. Chamberlain, not- jadg'd co he 

withſtanding which, Ms. Hewſon p2oſecutedherin Court Chziſtian — 

koꝛ the Coſts; Upon which it was moved here koꝛ a Pꝛohibitton. And Court, unleſs 

it was urged contra, Chat the pꝛincipal Matter was of Eccleſlaſti- dere be fen 

cal Conuzance, and that they ought not to be hindered to determine Alimony 9 

a Matter which: is incident and neceſſary. Et per Holt C. J. Ik a low d. 

Feme Covert ſue another in the Spiritual Court koꝛ Jncontinence 

with her Þusband and recover 10 l. Coſts, and the Pusband re- 

leaſe them, the is by this barred : So it is ik husband and like 

be divozced a Menſa & thoro, and a Legacy is left to the Mike 

and the Husband releaſe it, ſhe is thereby barred ; fo2 the Mar 

riage continues, and the pusband hath all her Right; but if the 

Husband and CTlife be divozced a Menſa & thoro, and the (Uife 

has her Alimony and-ſues:fo2 Defamation ,o2 other Injury, and 

there has Coſts, and the Pusband releaſes them, this ſhall not 

bar the Mike, koz thele Coſts „ lieu ok what ſhe hath 
a 2 4 


ſpent 
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ſpent out of her Alimony, which is a ſeparate Maintenance, and 
not in the Power ot 10 Dusband. 


Deerly verſus the Putcheſs of 3 E 
8 Will. III. B. R. 


(s) Sſumpſi fo2 Wages and Money lent, on non Aſſumpſit the 
Divorce in- Defendant pꝛoved ſhe was married, and her Husband alive 
tended. in France: The Jury found fo2 the Plaintiff, upon which, as a 

Qerdi# againſt Evidence, 'ſhe moved koz a new Trial, but 'twas 
denied; koz it ſhall be intended ſhe was divoꝛced: Beſides the 
husband is an Alien Enemy, and in that Cale why 1s not his 
Mike chargeable as a Feme ſole, as much as ik he had abjured oz 
been baniſhed? TUhich was the Caſe of a Lane 1 and 
W Co. Lit. n 133. a4. 


* 
1 


Todd verſus Stoakes. Mich. 8 W. 3. coram Holt C. +. 
At Niſi Prius at Guild- hall. 


(6) T be Plaintiff was an apothecary, and ſerved the Deten⸗ 
28322 dant's Mie with Phyſick, who lived ſeparate from her 
5 ary af. Dusband, and had a ſeparate Allowance of 20 l. per Annum : 
ter notorious Et per Holt C. J. Jf Baron and Feme ſeparate by conſent, and 
cp0-0%;, le has a ſeparate Allowance, tis unreaſonable ſhe ſhould have it 
ſ-parare Al. ſtill in her Power to charge him; and it is not to be pzeſumed, 
lowance. put Tradeſmen that deal with her truſt her on her own Credit, 

and not on the Credit ot her Husband, and a perſonal Notfce is 

"no neceflary tis — that it be publick and commonly 

nown. fe, 


woedyer KEY Greſham. Mich. 9 Will. III. B. R. 


; ( 7 Jes 7idgment was recovered by a Feme ſole, who after married, 
55 and her Pusband and ſhe ſued a Scire facias, and had an Award 
Fe me upon a Of Execution, but befo2e Execution executed the CUife died: 
Judgment re- The Husband ſued out a new Scire facias, to which it was de- 
che eme, Murred t*Shower objeded, that the Award on the firſt Scire facias 
while ſole, n made no alteration, fo2 the Execution ſtill muſt be grounded on 
anc ater the firſt Judgment and not upon the Award, and that this being a 
2warded Choſe en Action muſt No to the Adminiſtratoꝛ of the Wite, and 
3 8 it not the ſurviving Husband,” Et per Holt C. J. This Caſe dif- 
the Husbang, fers not from the Caſe of Obrian and Ram, which was in this 
Vide 3 Mod. Court, Mich. 3 Jac. 2. Rot. 192. Judgment was recovered ag ainſt 
2 a Feme ſole, who after married; a Scire facias was ſued out 
againſt the — any Mike, and Judgment quod habeat ex- 


ecutionem 


— n —— ——p pp —- 
8 mo Ong 


Wr 
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ecutionem ſuam againſt husband and Tife, de debito & damp- 
nis prædict. After this Award and befoze Execution executed, the 
ite died, and after her death a new Scire facias was iſſued 
againſt the pusband, and he was held chargeable; which pꝛoves 
that the Award oz Judgment quod fiat Executio on the Scire 
facias, makes a plain alteration;  foz the Hugband ſurbiving, 
had not been liable upon the firſt Judgment only: By the ſame 
reaſon, the Award upon the Scire facias fs attached in the u- 
band and ſhall_ſurvive, fo it is but equal the Pusband ſhould. - 
charge in the ſame meaſure he may be charged. n 


Dre 


* 4 0 


3 


9 —— E 


Yard 2erfus Ellard. Mich. 10 Will. III. B. R. 


A quod cum Defendens Indebitatus fuiſſet -Uxori ip- (3 

ſius, Quer. ut Executrici A. in decem libris pro arreragiis Husband of 
redditus, & in Conſideratione quod ipſe querens conceſſiſſet ei —— 2 
ulteriorem diem pro ſolutione inde, idem Defendens præd. querenti new Day to 


promiſiſſet ſolvere dictas decem libras, &c. Uerdi# on non Aſ- — the 


ſumpſit pro Quer. And now it was objected that the Mike was „bo makes 2 
not joined, and that the is an Executrix and may ſurvive; and | +> har pos 
the Money will be Aﬀets, and her Life mut be averred. Vide bring che 
Yelv. 84. Et per Cur. That is true; And farther, if befoze Re- Afton wick. 
covery the Pusband had died, ſhe had been reſtozed to her Aﬀion u i e 

fo2 the Arrears, fo2 that Duty was not extinguiched by the new | 
Pꝛomiſe: Dn the other Side, if the Mike had died, the Pus⸗ 
band could not have ſued, which is the reaſon her Life muſt be 
averred ; but notwithſfanding all this, the Action is well ought 
without joining the Mike, becauſe ſhe was not pꝛivy to this 
Contraf, and the husband was to receive the Money and might 
releaſe it, the Adminiſtration being devolved on him; And the 
Recovery of the husband will amount to a Devaſtavit, becauſe his 
Executo2 will be entitled to ſue out Execution, and ſo it differs 
from a Judgment where the Action is bꝛought in the Name of the 
Husband and Milte. | Man 


, Anonymus. Hill. 1 Ann. B. R. 


g | * | . 4 

\ N J Arrant of Attozney was given ta confeſs Judgment ta a „ „% 

Feme ſole who atterwards married. In this Caſe the Court vos : War. 

gave leave notwithſtanding the Marriage to enter Judgment, Foz unt of At- 

that the authonty ſhall not be deemed to be revoked oz counter- e given 

manded, becauſe it is fo2 the Hugband's Advantage; like a G2ant Judgment 2 

of a Reverſion to a Feme ſole who marries befoze Attoꝛnment: 82ioft Feme ; 
Pet the Tenant may attozn afterwards ; Aliter, if a Feme ſole _ if to 

gives a Warrant of Attomney and marries ; fo? that is to charge 
the Dugband, Ex Motione M. King. * [ 
ther- 1 


Wie's Con- 
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Echerington TY Parrot. Paſ. 2 Ann. Om Holt 
C. J. At Niſi prius at Guild-hall. . 


(10 12 Caſe foq Goods fold and delivered, the Evidence to charge” 
1 the Defendant was, that the Dekendant 's Wife. bought the 
che Husband @000S tu make her Clothes, and that they co-habited ; On the other 
from his pre · Slde it mas pꝛoved ſhe was very Extravagant, and uſed to pamn 
TT” her Clothes fo2 Money, and get Dunk with the Boney : That 
where he ex- the Had pawned one Suit that coſt 7 J. oz 20 8. and being redeem: 
pw — ed by the Pusband, pawned them again fo2 leſs ; and that ſhe 
ter hand. needed u Clothes when ſhe bought thele, and that the Defendant 
| the laſt time he paped the Plaintiff, warned the Plaintiff's Ser⸗ 
vant not to truſt her any moze, and to give bis Maſter notice of 

it. Et per Holt C. J. 

It a Þusband turns away his Wife, be gives her Credit 
where-ever the goes, and muſt pay fo2 Neceſſaries fo2 her. | 

But if the rung away from her busband, he ſhall not be bound 

bp any Contrast the makes. 

On the other Side, while they Cohabit, the Pusband hall 
anſwer. all Contracts of hers foz Neceſſaries ; fo2 his Aſſent Hall 
be pꝛelumed to all neceſſary Contracts, upon the account of Ca- 
habiting, unleſs the contrary appear. 

But if the contrary appear, as by the wartiing in this Caſe, 
there is no room fo2 ſuch a Pꝛeſlumption. And there was no 
neceſlity in this Caſe ; and notice to the Servant was ſufficient. 

ene Allo the Chief Juſtice ſaid, That if a Woman takes up Goods, 
cakes up Ma- as Stlk fo2 the purpoſe, and pawns them befoze they are made 
pawns — into Clothes, the Pusband ſhall not pay fo them; becauſe they 
— 2 never came to * Ute: ä if made up and wozn, and 
to Clothes, then 9 
Husband is 

not liable. 


Warr verſus Hun, Paſ. 2 Ann. Coram Hole c . 
At Niſi prius in Middleſex. 


N To Caſe was, an oꝛdinary wozking · man married a Co- 
d by the man of the like Condition; and after Co-habitation fo2 
Wife living ſome time the pusband left her, and during his abſence, the 


Ei Mike worked, and this Aﬀtion-being bꝛought ko; her Dyet, twas 


Maint: my tha the Money the earned * go to keep her, 
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Ruſſell & Us. zerſus-Corne. Hill. 2 Ann. B R: 5 


Impriſon- 


N 7 and falſe Impriſonment, by Baron and Feme, per ment of Wit: 


per quod ne- 


quod negotia domeſtica of the Husband remanſerunt in- gotis of the 
feta ad grave dampnum ipſorum. After Aerdit fo2 the Plaintiffs; Husband in- 
it was objefed in Arreſt of Judgment, That here being a ſpecial 13 
Damage laid to the Htisband, the Action chould have been bzought aum of boch 
by him alone. But it was held good, becauſe matter may be beld well at- 
laid fo2 aggravation of Damages, fo2 which no Aktion Would porter mes 
lie; as breaking his Houſe and beating his Daughter; and be 1aid by 
yet Treſpaſs will not lie ko beating his Daughter. And the n — ag- 


1 


Plaintiff had Judgment. | for which no 
Action will 


| ; | | lie. 
Robinſon verſus Greinold. Paſ. 3 Ann. Coram Holt 
C. 7. At Niſi prius at Guild-hall. 


Typs the Wife be ever co lewd, pet While the cohabits ,, (3) 
J with her Þusband, de is bound to ünd her Necefſaties arid nbi 6 
pay fo2 them ; fo2 he took her. fo2 better fo2 wozſe ; So if he Neceffirics of 
runs away from her, 02 turns her away : But if ſhe goes away be lee *+- 
trom him, when luch leparation becomes notorious, whoever ment — 
gives her Credit, does it at his Peril; fo2 the Þusband is not * _ | 
liable, unleſs he takes her again; fo2 then it is as if a Woman $5.9” © 
had eloped at Common Law, he thereby loſt her Dower ; but if 
the came again, and the Pusband received her, the Right of 


Dober is revived, 


Haydon verſus Gould 4 Julli, 5 Ann. At the Court of 
Delegates in Scrjcant's-inn Fleet-ſtreer. 


O had Iſſue thꝛee 3 Margaret married to i 620 
Richard Gould; Eltzaberh who married Franklin; and Re- _ 
becca who married Haydon 5 Rebecca depoſited 180 l. in the manandCoha- 
Hands of Gould, and took his Bond payable to Franklin fo; her **2*i0n, will 


net intitle the 


uſe : Rebecca died, and Haydon her Hugsband took, Adminiſtra- Mn co Ad- 


tion: And nom Richard Gould and his CUike fued a Repeal upon =iviftrarion 

this Saggeltion; Chat Rebecca and Haydon were never married, G. , 
and if appeared in Fact that they were Sabbatarians, and .mar- co che wo- 

ried by one of their Mintſters in a Sabbatarian Congregation, 7" and If- 

and that they uſed the Foꝛm of the Common-P2ayer ercept the © 

Ring; and that they lived together as Man and Wife as long 

as the Moman lived, viz. ſeven Pears : On the other Hand it 

appeared, That the Mintſter was a mere Lag man and not in Oꝛ⸗ 


ders ; Upon * the Letters of Adminiſtration were n 
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and new Adminiſtration granted to Margaret Gould, &c. And nom 

that Sentence upon an Appeal was affirmed by the Delegates ; 

koꝛ Haydon demanding a Right due to him as Husband, by the 

"Eccleſiaſtical Law, muſt pꝛove himſelf a Husband accozding to 

that Law, to intitle Himſelf" in this Cale; And tho' perhaps it 

ſhould be ſo, that the lite who is the weaker Sex, 02 the Iſſue 

bk this Marriage who are in no fault, might intitle themſelves by 

fluch Marriage to a tempozal Right; pet the Hugband himſelf who 

Ils in fault, ſhall never intitle himſelt by the mere Reputation ot 

4 Marriage, without Right. In chis Cale it was urged, That 

—_  - this: Barriage was not a mere Nulſity, becauſe by the Law ok 

Mature the Contra# was ſufficient ;/'And tho' the poſitive Lam 

_'_ _owatins'that' Marriage ſhall be by a Pueſt, yet that makes ſuch 

d Marriage as this Jrregular only, but not vold; unleſs the 

- "poſitive Law had gone on and o2dained it erpzeſſp to be ſo. 

Vide Mo. 169. 170. Brad. lib. 4. c. 8, 9. 3 Ja. 1. c. 5, 13. 

But the Coutt ruled ut ſupra: And a Cale was cited out of 

Swinb. where ſuch a Marriage was ruled vold; And an A# of 

Parliament was made to confirm the Parriages contrated du⸗ 

ring tbe Uſurpation, ' viz. 13 Car. 2. c. 35. and the conſtant foꝛm 

ok pleading Marriage is, that it was per Presbyterum Sacris 
Ordinibus conſtitutum. e 
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4 Pride zerſus the Earls of Bath and Montague. Hill. 


PEN Jectment by Pride againſt the Earls of Bath and Montague; 
The Ruie Pride the Plaintiff made Title, as Heir to George Duke 
22 of Albemarle, pzoving himſelf the Son of one, who 
3 was Bother to the Duke, and that the Duke died with⸗ 
his Death Out Illue. The Dekendant gave Evidence, that Duke George 
holds only had Jfſue Duke Chriſtopher, who- conveyed to him: Plaintiff 
Baſtard eigne gave Evidence that Duke Chr iſtopher was a Baſtard, begotten 
& Mulier ok luch a Moman, who at the time ok her Marriage with the 
4 34%, (aſd George Duke of Albemarle, was married to another Man, 
who was then and pet living, Upon this it was objeſted, ow 
3 | nce 


— — 
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ſince Duke. George and this Uloman lived together as Ban and 
Mike, and were now dead, the Plaintiff could not be admitted 


to baſfardize the Jſſue, who was dead alſo ; and who, During his | 
whole Life, was reputed and taken to be the legitimate. Son of ; 
the Duke, and ſtyled by the Duke himſelf in his Deed of Set⸗ ö 
tlement, and his laſt ITlill and Teſtament his Son and peir; Et | 
quod juſtum non eſt aliquem poſt mortem facere baſtardum. The Spintus! i 


Court held this true of ſuch a Baſtard as is meant ok by Litt. Court cannot 
in hig Caſe of Baſtard eigne and mulier puiſne, i. e. ſich a Ba. — 0 
ſtard as is bo2n befoze the eſpouſals of a Father and Mother who nul Marriage 
marry afterwards ; and ſaid the Rule extended only to that Caſe. m_ Ferries b 
Jf H. marries a Woman and that (Woman marries again, — | 
living H. the laſt Marriage is void without any Divozce; and proceed only | 


the Jury ſhall try the Fait which proves it no Marriage: And wo vc 


the reaſon, why the Spiritual Court cannot give Sentence to — 
annul a Marriage after the Death of the Parties, is becauſe the 
Sentence is given only pro ſalute Animæ, and then tis too late. | 

| | k 


Rex verſus Barcbaker. 


Wider of Juſtices to pay ſo much Money by TAeek,tillthe Child - 
8 is 14 Years of Age, is naught ; fo the Juſtices have no Sede o pes. 
Power but to-indemnify the Pariſh ; and that is only to oblige Cid 
him to maintain the Child as long as it is oz may be chargeable. be 14 Years 


old, is ill. 


? N V Wang a , eee 2 88 1 
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Wood's Caſe. Mich. IO Will. III. B. R. ö 
By | 3 no mint | | | Baſtard, born 
& Woman big with»Child was removed by Ower of two Tu- in fg! s 
ſtices from A. to B. and was there bzought to Bed; B. Order of Re- 
appealed, and on the Appeal, the Moman was ſent back to A. irt 
Et per. Curiam; So ought the Child; foꝛ all was ſuſpended by the A. to B. 
Appeal: And now the Mother's Right of ſettling upon B. is vs — 
avoided ab Initio. e 67 HOY 1 led 


zs ſettled in 


Inter. Inhabitan. paroch. Weltbury & Coſtham. 
| Trin. 3 Ann. B. R. 


Pooꝛz Coman with Child being unmarried, was by Oꝛder of ) 

two Juſtices, removed from Weſtbury in Wilts ta Coſtham, 
and bzought to Bed there. Coſtbam appealed at the next Seſlions, 
and the Oꝛder was reverſed: Afterwards, by Over of two Ju⸗ 
ſtices, the Child was ſent co Coſtham, they appealed, and the 
Dwer was confirmed. At laſt all was removed into B. R. Et per 
Cur. The Birth at Coſtham did not ſettle the Child there, be- 

cauſe it was under an illegal _ pwocured by Weſtbury, —_— 

wee 


74 „6 


6 


— _ BASTARD. 


Der being reverſed, the matter is no moze than this, that they 
n —_ the. Woman to go thither. 1 | 


* Regina verſus Murrey Mich. 3 Afi, Bl 1 


4%, 11 ena Oper ot Sefions the Queſtion was, Je 
If He Be . the Þugband be ultra mare, and during the tune the Wife 


re 8 got with-Child, whether this Chüd be a Baſtard within the 


whole time 18 of Elizabeth cap. 3 Et per Cur. It the Husband was out of 


of his Witze the kour Hens during all the time of the Ulife's going with Child, 
child the the Child ie a Baffard; but if he were here at all within the time, 


Child is 2 . jt. {6 legitimate, and no Baſtard. And betauſe it did not appear 


mes ie, by the @zder that che Huſband was abſent all the time, the Oz 
1540 Wilton Tin * B. R. 


(6) Þ E. Defendant being adjudged the Father of a Baſtard by 
—_—— two Juſtices, Exception was taken to the Oder. 1ſt, That 
de paid to the YE WAS deren to pay ſo much weekly to the Overſeers of the 
Overſeers, o; Sed non alloc. :F02 as befoze the Inſtitution of Dver- 

| ers, "the Juſtices might in theſe Caſes ower the Money to be 
paid to two-02- thꝛee of the Jnhabitants, ſo now they may to 
the Dverleers, The Second Exception was, That it was ſad 
order we the ſaid two Juſtices doth adjudge, &c. which is the Sin⸗ 
aud an de- gular inſtead of do; and 1 Cro. 489. was cited to make this 
Suſe the... good. That was an Jnditment on the 3 H. 7. c. 2. againſt 
Adjudication Fulwood and others, quod ipſi cepit fog ceperunt; but the Noll 
vere in „ok that Cale being ſearched,” which is in Hill. 13 Car. 1. rot. 24. 
lar Nuniber inter placita coron. the Andiament was ceperunt and not cepit z 
inſtead of the tyheretoze this Oder was quached. Note, This Cauſe came into 
2 Court Paſ. 4 Ann. by Habeas Corpus; And the Caſe was that 
Weſton had appeal d to the Sefſſong. where the Over was con⸗ 
firm d, and he committed fo2 not paying the Money oꝛder'd: _ 

By 18 Eliz. M. King took this Exception to the Return of the Habeas 
2 — pus, viz. that the Seffions ſhould have p2oceeded againſt m 
on Necgnt. upon his Recognizance.. Et per Holt C. J. It they pzoceed on the 
zunce. 18 Eliz. the Seſions has no Power to commit, but to pꝛaceed 
mg commit on bis Retognizante: But if un the 3 Ca. 1. the Seſſons may 

N commit as the two Juſtices might have done; that is, unleſs 

the W 

at we "ens re any 
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— —_—_— 


Inter the Pariſhes of St. George and St. Margarct's 
Weſtminſter. Mich, s Ann. B. R. 9 


PO N a- ſpecial Oper of Seflions, wherein the Fax , : 

was ſtated fo2 the Opinion ot the Court, the Cale cv, * 
was, That H. was divozced à menſa & thoro, and afterwards . 
his Cite lived with one Ellis in Adultery, in the Pariſh'of St. en, . 
Giles, and had ſeveral Chüldzen called Ellis, and regiſtred as his, choro, hall 
Et per Cur. When.a Woman: is ſeparated from her pusband . 
by luch a Divorce, the Childꝛen the has during the Separation, ocherwiſe ar. 
are Baſtards ; koz we will intend a due Obedience to the Sen: der voluntary 
tence, unleſs the contrary be chewed; dut if Baron aud Feme hg e 
without Sentence, part and live ſeparate, the Childzen ſhall be chat che Hus- 
taken to be legitimate, and ſo deemed till the contrary be pzoved ; __ "_- no 
fo2 Acceſs ſhall be intended: But if a ſpecial Uerdi# find the 
Man had no Accels, it is a Baſtard ; and ſo was the Opinion of 
my Low Hale in the Caſe of Dickens and Collins. 


Inter the Pariſh of Budworth and Tewnſhip of Dumply 
in Lanc. Hill. 5 Ann. B. +. + 


ON an Oꝛzder made thirty Years ago, on the Parich oe 1 
Budworth, fox Maintenance of a Baſtard Child, bom nn 
the Townſhip of Nether Dumply within that Pariſh, which Oz⸗ 
der was now removed befoze the Court by Certiorari, Jt was 
held, NT. QN | WIR. | 
ſt, That an Dwer made upon the Dverſeers of any Parich order for 
by two Juſtices, koꝛ raiſing a Sum towards the Maintenance of a 22 
Ballard oꝛ poo2 Perſon, does not determine the Settlement ok not de- 


- ermi h 
that Perſon in that Pariſh ; fo2 the Right of Settlement is not Sertement or 
conteſted but pꝛeſumed. „ 2 Baſtard. 


2dly. That the Clauſe in the Statute of the 13 and 14 Car. 2. Statute 13 

c. 12. which p2ovides that diſtinc Townſhips ok large Pariſhes in 24 14 Car. 
the Moꝛthern Countries, ſhall relpeftively-p2ovide fo2 their Pooz, ig 3 
under the Penalty mentioned in the 43 Eliz. c. 2. muff be underſtood to Maince- 
with reſpe# to the Maintenance of pooz and impotent Perſons, 2e . 
and not with reſpeck to Baſtardgs who are provided koz by other 3:0::4 
Statutes: But if a Baſtard be grown un, and by accident grow 
wo he maß be relieved as a pooz Perſon within that Sta- 

tte, ; * * * | 8 vs © 
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BILLS of EXCHANGE. 


Clark verſus Mundall. 3 W. & M. Coram Holt C. 7. 
3 Ar Niſi prius at Guild-hall. 


1 avin a-Bill of Exchange payable to. him, and he 
2222 - bor webted to B. in a Sum of Money, ſends and in- 


this 'Bfl to B. Afterwards B. bzought Aſfumpfit 
53 int A; kö the Money, and on non Affumpſit, A. 
Debt. Net Rae in re this Bill ot Exchange indoxed, and that it had 
allow d as E- falt fo long in B's Hands after it was payable, and reckoned tt 
| non Aa ay Poke pid and in his Hands, but it was Tilallotved ; fo2 
fle, ul © n Pi man! never go in diſcharge of a precevent Debt, except it be 
pail, ue of the ©dittrait that it Howd be lo. Jr A. ſells Goods to B. 
OMB. 45 © Fitze a Bin in Catisfation, B. is diſcharged tho the 

Sift i neber puld, ko; the Bill ts Payment: But otherwiſe, a 
could never Diſcharge a pecedent Debt 02 Contrack; but if 

| * receiv'd it hall de offty a viſcharge of the old Debt foz fo 


change on C. 


# 


Hodges 


BILLS of EXCHANGE uns 


Hodges verſus Steward. Paſ. 5 W. & M. R. R. 


[ 2an Anion onthecaſ on an inland Vill of Exchange tuought 
4 by the Jndozſee againſt the Dꝛawer, theſe folloping Points 
were reſolved. | ER ES _— =o I | = 
rſt, A difference was taken between a Bill payable te J. §. 02. (=) 
Bearer, and J. S. o: Oer; fo2 a Bill payable to J. S. a7 Bearer, „% Hö r 
is not aſſignable by the Contract, ſo as to enable the Indoꝛſee to 1 
bing an Afton if the Dꝛawet refuſe to pay, becauſe there is no offignable to 
ſuch Authozity given to the Party by the arſt Contract, and the ef- — ap 
fect of it is only to diſcharge the Dꝛawee, ik he pays it to the 
"Bearer, tho he comes to it by Trover, Theft, oz othexwiſe. 
But when the Bill is payable to J. S. oz ©2der, there. an exp2e(s 
Power is given to the Party to aſſign, and the Inyozfee .may 
maintain an Aon. . ES; +. 
 2dlp, Tho an Allginnent of a Bill payable to J. S. 02 Pesgxer, But fuch AC 
be no good Aflignnient to charge the Ozawer with an Aten eee 
on the Bill; yet it is a gad Bill between the Judezſoꝛ and In⸗ Iadoctor. 
do fler, and the Judozſo? is liable to an koꝛ the Honey; koꝛ 
the Indoxlement is in nature ot a new Bill. 1 
 3dly, It being objected, That in this Caſe, there Was no A- Drewing 4 
verment of the Defendant's being a Perchant, Jt was apſwered 2" = © 
by the Court, that the dzawing the Bill was a ſufficient mer- cht Parole 
chandizing and negotiating to this purpole -— | 
Athly, The Plaintiff declared on a ſpecial Cuſtom in London, 
ko: the Bearer to have this Aion. To which the Dekend⸗ 
ant demurred; without traverſing. the Cuſtom; fo that he 
confeſſed it, whereas in truth, there was no ſuch Cuſtom ; and 
the Court was of Dpinion that fe2 this reaſgu, Judgment ſhould 
tbe given koz the Plaintiff; fo2 tho' the Court is to take notice 
of the Lam of Merchants, as part of the Law of England; yet 
they cannot take notice at the Cuſtom ok particular Places; and 
the Cuſtom in the Declaration being ſufficient to maintain the 
— _ being confeſſed, he has admitted Judgment a- 
ainſt himlelf. 3 | 
k 5thly, Twas held that a general Indebitatus Aſſumpſic will not Genes: 1. 
lie on a Bill of Exchange foz.mant.of a Conſideration, fo2 it is but ice» 
an Gvidence ok a Pꝛomiſe to pap, which is but a Nudum pactum ; Bin of b. 
and therefoze he muſt either bang a Special Ackion on the Ty- has 
om of Merchants, oz elſe a- general Indebitatus againſt the 


zawer ko: Money receivd to his Uſe. Judgment pro Quer. 


Pinkney 


— 


'i26. BILLS of EXCHANGE 


Pinkney verſus Hall. Hill 8 Will, l. R R. 


BY the Cuſtom of England wherk there are two joint Traders 
23 and one accepts a Bill dzawn on both fo2 him and Partner, 
of 3in.vyd it binds both, if it congzeng the Trade; otherwile if it concerns 
by 9 the Arten only in a diſtin Gets and A. | 

och, it ic 7 

conee i be 


Jour ow Crx verſus vigor Paſt 10 Will. 1 B R. 


FS 


4) LARE having a Bil of Exchange payable. to him 02 Oꝛ- 
—_— der, puts his Name upon it, leaving a vacant ſpace above, 
does not adtu- and ſends- it to J. 8. his Friend, who got it accepted; but the 
= 3 Monep not being paid, Clark bought-an Indebitatus Aſſumpſit 
web") Again the Aereptoz: And it was objeted on Evidence, that the 
further At. JNaperty was- transferred to J. S. Et per Holt C. J. J. S. had it in 

his Power to ac either as Servant o2Aflignee : Ik he had filled up 
the blank Space making the Bill papable to him, that would 
have witneſſed his Election to have received it as Jndozſee ; but 
that being omitted, his Intention is pzeſumed to at onlp as 
Servant to Clark, whoſe Name be would uſe only! in oder to 1 


the Acquittance over it. F 


Anonymus. Mich, 10 WII III. Coram Holt c. J. At 
* Niſi prius at Guild- hall. 
65 


A Bank viii payable. to A. 02 Bearer, = given to A. 
r will and loſt, was found by a Stranger, -who-transferr'd it to 
lie againſt a C. ff A valuable Confideration ; C. got a new Bill in his own 
Perſon find- Mane, Ee per Role F. . A. may have Trover againſt the 
. -gainſ Stranger who found the Bill, fo2 he had no Title, tho the Pay⸗ 
bis Aſſignee. ment to Him wou have itidempnified the Bank ; but A. cannot 
maintain Trover againſt C. by reaſon of the Courſe of Trade, 


a which Inge a Property in Fo 3 02 Bearer, 


e 


1 


* 


Anonyaus.* Mich. 10 Will. 1. Sram Holt C. F. Ar 
„ Ml prius ar Guild-halll. 


A Bil 0 of Exclange being made payable ta A. oz Der, A. 
beet : af indozſes it to B. B. cannot ſue A. unleſs he firſt endeavour 
default of to find out the firſt Dzawer*to demand it ok him; koz the Indoz⸗ 
Drawer. bo is only a CUarranto? fo2 the Payment ok the Dꝛawer, and 
vide Intr2. therefo2e liable onlp-on his default; and ſuch endeavour muſt be 


bY = ſet forth in the Declaration. 
Allen 


— 


BIL PS of EXCHANGE 125 


— 


- 


* = 


Allen verſks Dockwra Mich. 16 Will. III. Coram 
ITreby C. J. 47 Niſi priùs 4 Guild-hall. 


X Bill was drawn on Sutor papable in thꝛee Days; Sutor fo) 

\. broke, the Perſon- to whom it was papabte kept the Bill Le Doan, 
by him four-Pears, and then bzought Aſſumpſit againſt the Dꝛaw was not 
er: Et per Treby C. J. When one dꝛaws a Bill of Exchange, he f 1 | 
ſubjets himlelk to the Payment, if the Perſon on whom it was nocice of 
dꝛawn refuſes either to accept oꝛ pay: Pet that is with this Li- Ons 
mitation, that if the Bill be not paid in convenient time, the 23 PFment 
Perſon to whom it is payable ſhall give the Ozawer notice there. ime. | 
of z fo2 otherwiſe the Law will imply the Bill paid, becauſe there 
is a. Truſt between the Parties, and it may be pzejudicial to 
Commerce, if a Bill may riſe up to charge the Dꝛawer at any 
diſtance of time; when in the mean time all Reckonings and 
Accounts are adjuſted between the Dzawer and Dꝛawe. 


0 Jackſon verſus Pigot. 10 Will UI | B. R. 5 n 5 


ÞE Plaintiff declared on a Bill of Exchange dzawn by J. S. (8) 
on the Defendant, dated the 25th of March, 1696. päpable pn cus 
a Month after Sight, and that poſtea ſcilt. 27th of April, 2697. dum tenor. 
he ſhewed it to the Defendant, and he p2omiſed to pay it ſecun- bie after 
dum tenorem billæ præd. After Uerdi# f the. Plaintiff on non . 
Aſſumpſit, it was movcd in Arreſt ol Judgment that this manner 
ok declaring was abſurd, it being impoſſible to pay ſecundum te- 
norem billæ at the time of the Pꝛomiſe, Et per Cur. Where 
the time of Payment is paſt at the Acceptance of the Bill, the 
Acceptance can be only to pay the Money; and if he was fo 
ablurd as to p2omile to pay the Money ſecundum tenorem billz;; 
yet that is no moe in Law now, than à Pꝛomiſe to pay the 
Monep generallp, But it is better to declare in ſuch Caſe on a 
general Pꝛamiſe to pay the Money. Per Holt C. 4. 


- 
8 


Arete " 
” 6 f L- — - 


Lambert verſus Pack. "Raf. 11 Will, 111. Coram 
Holt C. 7. At Niſi prius in London. 


againſt the Jndozſee, and it was ruled by Holt C. J. upon 

vidence. 1ſt, That there is no need to pave the Dzamer' s Hand, co be proved 

becauſe, tho it be a fozged Bill, the Jndozſoz 1s bound ta, pay it. 2 52s = 
2dly, The Plaintiff muſt pꝛobe that he demanded it ak the Dꝛaw⸗ gin of Ex- 


cr, 02 him upon whom it was dzawn, and that he refus'd to pay it, ghange in 7 
oz elſe that he ſought him and could not find him; fo? — . 
e 


are neceſſary 
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he cannot reſozt to the Indozloz. z3dly, That this was done in 
convenient time; fo2 if they ſtand and are reſponſible a conve- 
nient time after the Afſigument and no Demand made, the Indoz⸗ 
ſee ſhall not charge the Jndozſoz. The time fo2 koꝛeign Bills is 
thꝛee Days, and no Allowance is to be madefo2 Sundays and Poly- 
days: Serjeant Wright cited a Caſe of one Tracy, who ſtood a 
Qlleek after the Indozſement, and the Jndozſee loſt his Money; 
which Holt C. J. thought was to ſtratt; but ſuch Matters mutt 
If a Bill be be left to the Jury. athly, It is a Queſtton whether notice muſt 
endorſed, be given, oz no ; but tis fair to give notice. 5thly, That the 
Name only, demand mut be pꝛoved ſubſequent to the Jndozſement ; fo2 if it 
$09 wh was pꝛecedent, he could only act as Servant to the Jndozſoz ; and 
11.5.0 ſo the Demand was inſufficient to charge the Jndozſoz. 6thly, Jf a 
an Aſſign- Mai indozſes his Mame upon the back of a Bill Blank, he puts 
men ebe if in the Power of the Jndozee. to make what ule ok it he will, 
Indoor, or td he may uſe it as an Acquittance to diſcharge the Bill, oz as 
an Acquit- gt Alllgnment to charge the Jiidozſoz. 7thly, In Caſes of Bills 
* — purchaled at a diſcount, this is the difference ; Ik it be a Bill pay- 
chaſed at diſ. able to A. oz Bearer, tis an abſolute Purchaſe ; but if to A. oz 
count. @Opver, and it is indozſed Blank, and filled up with an aAl⸗ 
ſignment, the Jtibozfo2 muſt watrant it as much, as if there had 

5 been no diſcount. | 


Starky verſus Checſeman. | Mich. II Will. II. B R. 


2 1 


N N declared on a Bill of Etchange againſt the Dꝛawer, 
rr 2 thewing that the Party on whom it was dzawn, refuſed to 
Drawer is Pap it, per quod onerabilis devenit, &ec. but lald no expꝛeſs Pꝛo- 
fone without miſe: He alſo laid an Indebitatus Aſſumpſit and a quantum me- 
veeſs Pro. uit. There was Judgment by default and a Weit'of Enquiry, 
miſe. and now Carthew moved in Arreſt of Judgment, that he has ſet 
fozth the Cuſtom, but has not declared on an erpzeſs Promiſe ; 

And he argued that it is not enough to ſet fozth'n Contraf fo2 

Goods, ratione cujas- the Defendant became indebted, Nec. no: 

a Submiſſion to an Award, ratione, &c. And that without al- 

ledging an expꝛels Pꝛomiſe, it muſt be taken koz a mere Aﬀton 

of Wen the Marrantp, to which the proper Anſwer fs 

non Cul. and then it cannot be joined with the Indebitatus 
Aſſumpſit and quantum metuft. Vide Hard. 486. Hob. 180. 

2 Keb. 255 Win. 24. 1 Cro. 302. 1 Ro. 302. 2 Cro. 306. 2 Ro. 

26s. x Keb. 878. 1 Sid. 160. Northey anſwered, that it was 

1 cient to count upon the Cuſtom ;; becauſe the Cuſtom makes 
both the "Obligation and the Pzomiſe. And Holt C. J. held the 
dDiawing or the Bill was an aitual Pꝛomiſe; and Judgment was 

_ _ Siven pro Oer os oh 
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Mitford verſus Wallicot. 12 Will. III. B. R. 


T YE Plaintiff declared on a Bill of Exchange dated the ( 
28th of Octobee payable at double Uſance ; and that the eee 


Defendant on whom it was dzawn, accepted the ſame the 3 1ſt F. ment 
of December, and pꝛomiled to pay ſecundum tenorem billæ præd. ehpfed is 


— 


Vw 


and it was objeed in Arreſt ok Judgment after Gerdick, that £240 


there could be no Acceptance to pay ſecundum tenorem billz ; Promiſe to 
becauſe. the time of Payment was elapſed at the time of the Ac⸗ Pay the _ 
teptance: Sed non allocatur ; Fo? ik after the time of Payment )* 
is elapſed, H. accepts the Bill, the Acceptance is good; and the 

ſubſtance of the Pꝛomile is to pay the Boney. Judictum pro Quer. 


8 Clerk verſus Martin. Paſ. 1 Ann. BR. 


A Note was given by the Defendant, whereby he p2omiſed to ( 

L I pay to the Platntitf o2 Der, ſo much Poney. The Plaſn- „en 4 | 

tiff bought an Acton on this Note, and vetlared-on the Custom miory Nets 

of Merchants ; and like wile laid a general Indebitatus Aſſumpſie, before the 

and on the general Jfſue intire Damages were given. Upon ue. 

Matton in Arreſt of Judgment the Court held, That this is not 

within the Cuſtom. of Merchants, and being no Spectalty no 

Action can be grounded on it; Then 'twas anſwered, that being 

void no Damages could be intended to be given koz it: Sed non 

allocatur z Fo2 it is not a matter infenſible; but inſiffirient in 

Law. And Judgment was arreſtegmn. 

Potter verſus Pearſon. Pal, 1 Ann. B. R 

Rro2 of a Judgment in the Common Pleas on a like Notez (13 

> The Plaintiff declared, that" there was a Cuſtom. within 

London among Merchants trading there, that tk a Merchant 

ſigned a Note, pꝛomiſing to Jap to J. S. 9 Ower, &, that he 

became bound by the Cuſtom to pay, &c. And A. Cherley Wolild 

have diſtinguiſhed this krom the kozegoing Cale, being lard as a 

ſpectal Cuſtom in London, and that conkeſſed by the Judgment 

by Nil dicit. Sed per Holt C. J. This Cufom to oblige one to 

pay by Note without "Conſiveration is vod and againft Law. " 

Ex nudo patto non oritur Actio. The Judgment wag reverſed.” 
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_ Eaſt verſus Eſſington. Mich. 1 Ann. B. R. 

(14) JT Ndozſee veclared on u Bill of Exchange againſt the Ozawer, 
ls Den And the Bill was, Pray pay this my fiſt Bill of Exchange, my 
Bur we ſecond and third not being paid: And the Jndozſement was let 
Averments”"Otit in this manner, that the Dꝛawee indorſavit ſuper billam 
that the ſe. jſlam, content. billz illius ſolvend. to the Plaintiff, without ſhew- 


cond and 


third were ing that it was ſubſcrib'o. On non Aſſumpfit and.Uerdit pro Quer. 


not paid, It was objeded in Arreſt ol Judgment that there was no Averment 


Vergig. that the ſecond and third Bill was not paid, which is a Condition 


Pietedent: Sed non allocatur. Et per Cur. Chat mult be intend- 
ed, fo2 the Plaintiff could not otherwile have had a Gerdick: 
And fo2 the ſame reaſon allo, the Indozſement which was like⸗ 
wiſe ercepted againſt as ſet. fo2th- in the Declaration, was held 

good, being aided by the Gerdi, the Court comparing it to an 
Adlon of Debt, by an Allignee of a Reverſion, without ſhewing 
an Attoꝛnment, which on non debet, is aided by Uerdit; kon if 
the Indoꝛlement be neceſſary to transfer. the Bill, ſo is the At- 
tomment to pals the Reverſion. Ergo, as the Attoznment ſhall 

be ſupplied by the Jury's finding Debet, fo ſhall the Jndozſement 

bp their finding Aſſumpfit. 5 


5 4 
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ow. ...,. Lucas-verſus Haynes. Paſ. 2 Ann. B.R. 


- (15) + TN Trover fo2-a Bill of Exchange, the-Caſe upon; Evidence 
Indorſcment, I was, That the Plaintiff had a Bill of Exchange dzawn upon 
2 moan the Dekendant, and ſent it by J. S. to the Dekenvant to get it 
eansfer the. ACCEPtED ; J. S. left it with the Dekendant, and afterwards the Bill 
Property. being loſt; the Plaintiff bzought Trover koz it, and J. S. was 
nom the Plaintiff's Witnelsfo2 this matter, and becauſe the. 
 - Plaintiff. had indozſed the Bill, it was objeited that J. S. could 
not be a TWitneſs ; And this point being ſaved, the Court were 
all of Opinion that the bare Indozlement, without other Wozs 
purpozting an Alngument, does not wonk an alteration of the 
Pyꝛoperty; fo2 it may mii be filled up, either with a Neceipt 02 


, - an Alignment, and"conlequently J. S. ts a good Witneſs, 


„ 2 1 "JM : 4 -Þ = | 1 Z 5 FOR | 
& a 4 1 4 Butler werſus Crips. Trin. 2 Ann. B. R. p 


; Pay to me or my order ſo much, is a Bill 
Bl popes of Exchange, if accepted, and this is the only way to make 


to me OF Of» 


der. a Bill of Exchange without the intervention ok a third Perlon. 
| F . Borough 
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Borough verſus Perkins. Mich. 2 Ann. B. R. 


Dato; ofa Judgment in C B. Ju caſe on an inland Bill of Ex- 79 
| change bzought againſt the Dꝛawer, and Judgment fo2 the a 

19{aintiff by Nil dicit 2 92. Raymond fo? the Plaintiff in Erro2 ur- 14 Bills a. 
ed, that it doth not appear by the Declaration that the Bill was gÞinft che, | 

pꝛoteſted, and ſince the Statute 9 and 10 WW. 3. no Action lies againſt n 

the Dꝛawer unlels there be a Pꝛoteſt made as that AF requires, be tet forth: 

and this ought to appear in the Declaratiori ; foz at Conimor 

Law the Party had no 'Remevy againſt the Ozalber, without no- 

tice firſt given hlm of Mon-paytnent. And ik the Statute does 

not make the Pꝛoteſt necefſaty, it does nothing. M2. Parker 

cont. It does fot appear the Bill was accepted by under waiting: 

without which it. is nor within the Statute, and withoyt it a 

Pꝛateſt cannot be made; foz a, Pꝛoteſt was not neceſſary at Com; 

mon Law in dale of inland Bills, as it was in caſe of foꝛeign 

Bills ; but ſuppoling it were within the Statute, yet the Pꝛo⸗ 

teſt need not be ſet fo2th in the Declaration, but this is to be. 

conſidered at the Trial; ko; if the Dzatver xeceive Damage fo? 

want of a Pꝛoteſt, and the Damage amounted to the Ualue, tis 

a total Diſcharge; if leſs, yet fo; ſo much. Holt C. J. Jn in- 

land as well as fozeign Bills of Exchange, the Perſon to whom 

it. is payable muſt give convenient notice of Non-payment to the 

Dawer fo2 if. by his velap the Drawer receive Pzejudice, the 

Plaintiff ſhall not tecover : A Pꝛoteſt on a fozeign Bill was part proteſt was 

of its Conſtitution ; on inland Bills, a Pꝛoteſt is neceſſary by 7" * 

this Statute} but was not at Common Lam); but the Statute Bwes of 

does not take away the Plaintiff's acklon fo2 want of a Pꝛoteſt, in od Bills 

no2 does it make ſuch want a Bar to the Plaintiff's Ackton; But aa 

this Statute ſeems only fit caſe there be no Pꝛoteſt, to depzive 

the Plaintiff of Damages oz Intereſt, and to give the Dꝛawer 

2a Remedy against him fo2 Damages ik be make no Pꝛoteſt. 
god. Powell conceſſit, and that a Pꝛoteſt was never ſet fo2th in 

any Declaration ſince. the Statue. 3 


Buckley verſus Campell. Hill. 7 Ann. B. R. 
Abe Pläntit declar üpan 8 Bill of Exchange drawn at. (48 


Amſterdam, payable at London at two Uſances, and din Voc: ; the. 


time muſt be 


not ſhew what the two Alances were, and Judgment was given err d. 
pro Def. fo2 the Court could not take notice of foreign Uſances  - r 
which varied, being longer in one Place than another. wo 


- 
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8 BILLS of EXCHANGE. 


Hill & al. verſus Lewis 


* (19) , A upon the Cale foz 170 1. 10 s. The Plaintiff 
ea declared ſeveral ways, viz. iſt; Upon two Bills of Ex- 
Satisfaction Change againſt the Indozſoz.  2dlp, (pon a Mutuatus. 3dlp, An 
of » Debt, Indebitatus Aſſumpfit fo2 Money laid out fo2. the uſe of the Plain⸗ 
receipr the. kiff. Upon non Aſlumpſit pleaded, the Caſe upon Evidence was, 
Daher, Moor a Gold-\mith, ſubſcribed two Notes payable to the Defend. 
no wi2* ant; the Defendant on the 19th of October inpozſes theſe twa 
cher tbe In. Motes, and gives them and eight others to one Zouch, to whom 
nn cou he was indebted ; Zouch the 19th of October,  betwirt the Hours 
den * of eleven and twelve, brought theſe” Motes to the ]laintiffs, 
being Sold ſmiths, and they accepted them, and gave to 
Zouch other Bills, and ſome Monep; and-afterwards the ſame 
Day, the Plaintiffs receivd Money upon other -Bills of the laid 
Moor, and might have had the Money due upon theſe Two Bills 
ik they had been demanded z but in the Night following about 
Midnight. Moor bꝛoke and ran away, and whether the Platn⸗ 
tiffs 02 Jndozſo2 hould loſe this 170 J. 10 8. was the Queſtion. 
And the firſf Queſtion was, Chether the Acceptance of theſe 
Bills in Satisfation-fo2 fo much Boney, be a good diſcharge of 
the Indozſoz? And Holt C. J. held, That Gold-\miths Bills were 
governed by the lame Laws and Cuſtoms as other Bills of Ex- 
change; And everp Indozlement is a new Bill, and lo long as a 
Bill is in Agitation, and ſuch Indozſements are made, all the 
Indozſoꝛs and every of them, are liable as a new Dꝛawer. That 
by the Law generally, every Indozſoꝛ is always liable as the firit 
D2awer, and cannot be diſcharged without an actual Payment, 
By Cuſtom AND is not diſcharged by the acceptance ok the Bill by the Indoz⸗ 
the Indorſor ſeg ; but by the Cuſtom, this is reſtrained, viz. The Acceptance 
in oF 121 is intended to be upon this Agreement, ſe. That the Indozlee 
the fiſt will receive it of the firſt Dzawer, ik he can, and if he cannot, 
Drawer. then that the Indozſoz will ankwer it, as if the fürſt Dzawer be 
Tnſolvent at the time ok the Indozſement, oz upon demand, re- 

fuſes to My it, 02 cannot be found. and the Jndozfo2 is not dic: 

charged without actual Payment, until there is ſome negle# oꝛ 

default in the JndoAee, as if he does not endeavour to receive it 

in convenient time, and then the firſt Ozawer becomes inlolvent. 

8 The ſecond Point was, what Hall be thought convenient time to 
muſt have enDeavour to teceive ſuch Bill? Et per Holt E. J. In caſe of foꝛeign 
tms 10 de. Bills, he upon whom it is dꝛawn, hath thꝛee Days to pay it, and 
mand it. the Indoꝛſee of ſuch fozeign Bill, need not demand Payment until 
. Þthe laid three Days be expired, and ik he upon whom the Bill is 
dꝛawn, become inſolvent in the ſald time, the Jndozfo? is charge- 

able, and after the thꝛee Days, the Jndozſee may pꝛoteſt it; And ft 

ſeems theſame time ought to be allowed fo2tnland Bills, tho' twas 

| 4 urged 
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urged that fo2 fozeign Bills a longer time was required, in re- 
ſpeit the Dꝛawee was to receive Advice from the Ozawer. 

And the Chief Juſtice in his Directton to the Jury laid, That Convenient 
what ſhould be thought conventent time, ought to be accoꝛdin — in ge- 
to the uſage among Traders in ſuch Cafes, and upon all the che y..;- of 
Circumſtances. That the Plaintiffs had ten Bills deltvered to them Trzders, and 
together; and that perhaps they had other Aﬀairs that hindered cee. 
them from going pꝛelently to receive theſe two Bills, and that <1: Cafes 
they receiv'd two other Bills the fame Day. The Chief Jultice 
lekt it to the Jury to conſider, whether the time in this Caſe 
were convenient time oꝛ not; And ff the Platutiff had convenient 
time to receive his Money, then to find fo2 the Defendant; o⸗ 
therwile koz the Plaintiff, And they upon Conſideration kound 
fo) the Plaintiff, upon which the Plaintiff pꝛaped to tale the 
Gerdict upon the Indebitatus Aſſumpſit. Et per Chief Juſtice, pou verdic ay 
cannot take the Uerdi# upon any part of the Declaration; but bersken 
that to which Evidence was given, and here *twill be good, if 227,20 
fotind upon the Bills of Exchange; but ik the Evidente. be ap⸗ Declaration, 
plicabte to any other part ok the Declaration, you may tale tt P. cl tbe 
upon any ſuch part to which the Evidence is applicable. And — 
becauſe Zouch had ſwom that he received the Benet ok, 
and had been ſatisfied with the Bill he took of the Plaintiff: 
by which the Defendant was diſcharged againſt Zouch'; the Uer- 
dick was taken upon the Indebitatus Aſſumpfit fo2 Money laid out 
fo2 the Defendant's uſe ; And it ſeemeth the Jndozſement by the 
Defendant to the Plaintiff was good Evidence of a Requeft to pay 
the laid Money to Zonch. Now Exception was taken that one 
Bill was payable to the Dekendant only, without the Noꝛds, or 
his Order, and therefo2e not aſſignable by the Indoꝛſement; and 
the Chief Juſtice did agree that the Jndozſement of this Bill did 
not male him that dzew the Bill chargeable to the Indozſee; 

Fo? the Wows, or to his Order, give Authoꝛity to the Plaiu⸗ agree. 
tiff to Align it by Indozlement; and tis an Agreement by the o. az 
firſt Drawer that he would anſwee it to the Aſlgnee : But the Order, 

Indoꝛlement of a Bill which has not the Cows, or to his Order, charges che 


is good, 02 of the ſame effeck betwirt the Jiidozſo2 and the Ado D. 
ſee to make the Indoxſo? chargeable to the Indoꝛſee. 


Harry verſus Perric. Trin. 9 Ann. B. R. 


Ction on a pꝛomiſſoꝛv Note againſt the ſecond Indozfo?; and 20 

the Plaintiff declared without any Averment, that the Mo⸗ 1 
ney was demanded of the Dꝛawer, oz the firit Jndozſoz; And this seit a 
was Held good upon Motion in Arreſt of Judgment; fo2 the In⸗ fome manner 


doo charges himſelf in the ſame mennet ag a he had aginally , vo" 
BISHOPS 


Biſhops, Archbilhops, Gc. 


Biſhop of St. David's verſus Lucy: Paſ 11 W. 3. B. R. 
— HE Biſhop of St. David's, was ſued in a Court held 


Biſhop cited | | 

Ne: ths at Lambeth, befoze the Archbiſhop of Canterbury him⸗ 
ia Pert err 1 - felf in Perſon, fo2 Simony, and ſeveral other Offences, 
Simony. © and now he moved. fo2 a Pꝛohibition ; and the ſugge- 


ſtion was, that he was cited to Lambeth and not to the Arches, 
amd allo that he was cited beſoze the Archbiſhop himſelf, and not 
bekoze his Uicar General, and the pꝛoceeding againſt him was 
in oꝛder to a Depaivation, Et per Curiam. N 
Biſbop may ift, The Archbiſhop Hath a pꝛovincial Power over all the Bi⸗ 
Judge br ſhops ok his Province, and map hold his Court where he pleales; 
Vicar Gene- and he may | convene. bekoze himſelk, and fit Judge himlelf; and 
ral. ſo may any other Biſhop, fo2 the Power ok a Chancelloꝛ oz Gicar 
Geheral is only delegated in eaſe of the Biſhop. | 


Biſhop my 2Dly, The Court held," that the Spiritual Court might pꝛoceed 
be fung, to Puniſh him fo? any Dffence done againſt the Duty of his Df: 
bihop's ite as-Bilhop, and as it relates to that. Foz Eccleſiaſtical Per⸗ 
Court for any ſons are ſubjet to the Canons; thoſe of 1640. have been que- 
2 ſtioned, but no doubt was ever made as to thoſe of 1603. And 
Dory of his ag the Clergy are under different Rules and Duties, it is but 
Office. reaſonable that if an Eccleſiaſtical JIerfon offend in his Eccleſt- 
aſtical Duty, he ſhould-be punſſhable koz it in the Eccleſiaſtical 

Court, eſpecially if it be in a matter, foz which he is not pu- 

nifhable at Common Law; And it is but fit the Clergy ſhould 

have a Power to purge their own Body from ſcandalous Mem⸗ 

bers. Cawdry's Caſe is remarkable, foz he was depzived foz 
preaching againſt the Common-pzayer ; and pet being the firſt-Jn- 

ſtance, there was another Puniſhment appointed by the Statute. 

Vide 31 E. 3. c. 4. 2 Inſt, 386. The Eccletiaſfical Court may 
Eccleſiaſtical Pliniſh any Ettleſiaſtical Dllicer foz Extoztion. They may puniſh 
Court may »fo2 forging of Dpers. Vide-Keb. 39. They may puniſh Perjury 
bora Of. committed in a Spiritual Court, and a ſpiritual-matter, as Ma- 
ence, if com trimony ; not in a tertipozal matter, as in Contrads. (but this 
i is not ſettlied per Holt) Vide 3 Cro. 788. Stmony is determina⸗ 
Court, or ble in the Spiritual Court and not here ; fox it was not ſuppoſed 
matter. At Common Law, which is the teaſon there was no Damages in 
| * +4 Fo 4 2. | a 
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a Quare Impedit. Vide 4 Co. 49. b. 3 Inf. 204. Biſhop depꝛived 
fo2 Dilapidations. | 5 

A P2ohibition being denied, the Archbiſhop went on and gave 
Sentence of Depzivation againſt the Biſhop of St. David's; 
upon this the Biſhop of St. David's appealed to the Delegates ; 

And in Mich. 11 W. 3. ſuggeſting that by the Common Mich. 11 W. 
Law the Archbiſhop alone could not depzive a Biſhop, and that 3: 

the Delegates refuſey to admit his Allegations, he moved fo2 a 
Pꝛohibition, urging that all Biſhops were Barons, and inter ſe 

Peers. Et quod par in parem imperium non habet. And that 

tho? a Biſhop may be cenſured, yet he cannot be dep2ived by an 
Archbiſhop, becauſe their Tempozaltics whicb are pzotefcd by Com- 

mon Law, are concerned; Vide 14 E. 3. c. 3. But it ought to be 

done by Convocation, [which Holt C. J. ſaid was a new Fancy 

of Sir Bartholomew Shower's] o; by Eccleſiaſtical Commiſſion. 

Hereupon Holt C. J. and the reſt Held, an Archbiſhop had Biſhops ars 
Power over his Suffragans and might depzive them; that Bi⸗ _ _ 
ſhops are Coozdinate, oꝛ Pares jure Divino, but not jure Huma- OT” 
no, otherwiſe their Inſtitution would be to no end. That their 
Peerage is by reaſon of their Barony ; that ſeveral Abbots ſate 
in the Houſe of Loꝛds in foꝛmer Times, and it might as well be p2e- 
tended they were therefoze exempt from the Biſhop and could not 
be depzived, That by the Common Law the Archbiſhop has a 
metropolitical Juris dition ; and that Archbiſhops are over Biſhops, Archbimop 
as well as Biſhops are over the other Clergy ; That his Pow has acrc0+ 
er was uſurped upon and diminiſhed by the Pope, but reſfozed to r Js 
its extent at Common Law, by the Statute of H. 8. That by ver Bishops 
allowing his Power to viſit, all is admitted; fo2 he that may , Comcon 
viſit may depzive as well as cenſure, theſe being but ſeveral de- &6@rp'a by 
grees of Eccleſiaſtical Puniſhment z and by the 26 H. 8. and the tb< Pope ; 
1 Eliz. c. 1. the only Power given to the Eccleſiaſtical Commiſ: be re Sr. 
ſioners was to vilit, without a Tow of Depaivation ; Yet they cute of H 8. 
were always allowed a Power to depzive : From the Time of H. 2. He, chat can 
till H. 8. there hardly is an Inſtance of the depzivation of a Bi- he © 
ſhop, And it is true, that betoze the 17 Car. 1. c. 11. confirmed, 
by 13 Car. 2. c. 12. which takes away the Court of High Com- 
miſſion inſtituted by 1 Eliz. thoſe Depzivations that are of Bi⸗ 
ſhops, are by the Court of Eccleſiaſtical Commiſſioners ; yet 
the reaſon of that was only becauſe it was the eaſier and ſhozter 
way. That it is not to be queſtioned but a Biſhop map be de- 
pꝛived, Vide 11 Co. 49. he may be depatved fo2 Dilapidations. Upon Iſſue, 
And it is as plain that the Law takes notice of no other Power l * 
that regularly can depzive him; fo2 if Iſſue be whether a Parſon priv'a, Court 
be dep2ived oz not, the Court muſt wiite to the Biſhop ; and if — ro the 
Iſſue be whether a Biſhop be dep2ived or not, this Court mult write „ebe g. 
to his Archbiſhop to certify; and to what purpoſe ſhould the 23 mop be de. 
H. 8. c. 9. againſt citing out of the Dioceſs, ſave the Power of $01.00 
the Archbiſhop over his Biſhops, if he had no Power? Vide 7 

ü 2 | the 
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Biſhop of St. David's verſus Lucy: Paſ. 11 W. 3. B. R. 
— ÞE Biſhop of St. David's, was ſued in a Court held 


Biſhop cited | | 

Feier che 3 dt Lambeth, befoze the Archbiſhop ol Canterbury him. 
Arm 1 - elf in Perſon, fo? Simonp, and ſeveral other Dffences, 
Simony. and now he moved.fo2 a Pꝛohibition ; and the ſugge- 


ſtion was, that he was cited to Lambeth and not to the Arches, 

and allo that he was cited betoze the Archbiſhop himſelf, and not 

bekoze his Uicar Seneral, and the pzocceding againſt him was 

in ozer to a Depuvation. Et per Curiam. ; 

Biſbop may - 1ſt, The Archbiſhop Hath a pꝛovincial Power over all the Bi⸗ 

Judge 12."<"- ſhops of his Province, and map hold bis Court where he pleaſes ; 

Vicar Gene- and he may convene. befoze-himſelf, and fit Judge himſelf ; and 

ral. ſo may any other Biſhop, fo2 the Power ok a Chanceiloꝛ oz Uicar 
Geheral is only delegated in eaſe of the Biſhop. _ 

Biſhop my 2dly, The Court held, that the Spiritual Court might pꝛoceed 

be puniſh'd to puniſh him fo2-any Offence done againit the Duty of his Df: 

bihbop's ice as Bllhop, and as it relates to that. Foz Eccleſiaſtical Per- 

Court for any ſons are ſubjet to the Canons; thoſe of 1640. have been que- 

Offence 3» ſtioned, but no doubt was ever made as to thoſe of 1603. And 

Dory of bis ug the Clergy are under different Bules and Duties, it is but 

Office. reaſonable that if an Eccleſiaſtical Perſon offend in his Eccleſt- 

aſtical Duty, be ſhould be -puniſhable-fo2 it in the Eccleſiaſtical 

Court, eſpecially if it be in a matter, fo2 which he is not pu- 

nithable at Common Law; And it is but fit the Clergy ſhould 

have a Power to purge their own Body from (candalous Mem⸗ 

bers. Cawdry's Caſe is remarkable, fo2 he was depzived fo? 

preaching againſt the Common-pzaper ; and yet being the firſt In⸗ 

ſtance, there was another Puniſhment appointed by the Statute. 

Vide 31 E. 3. c. 4. 2 Inſt, 386. The Eccletiaſftical Court may 

Ecclevaſtical Plniſh any Etcieſiaſtical Dllicer foz Extoztion. They may puniſh 

| Coun me -fo2 fozging of D2ders. Vide Keb. 39. They map puniſh Perjury 

bora Of. committed in a Spiritual Court, and a ſpiritual matter, as Ma- 

ence, if com- tximony; not in a teripozal matter, as in Contrads. (but this 


0 
as Tau is not lettled per Holt) Vide z Cro. 788. Simonp is determina- 
Court, or ble in the Spiritual Court and not here; fox it was not ſuppoſed 
matter. it Common Law, which is the reaſofithere was no Damages in 
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a Quare Impedit. Vide 4 Co. 49. b. 3 Inf. 204. Biſhop depzived 
fo2 Dilapidations. . 

A Prohibition being denied, the Archbiſhop went on and gave 
Sentence of Depzivation againſt the Biſhop of St. David's; 


upon this the Biſhop of St. David's appealcd to the Delegates ; 
And in Mich. 11 W. 3. ſuggeſting that by the Common Mich. 11 w. 


Law the Archbiſhop alone could not depzive a Biſhop, and that 3: 
the Delegates refuſed to admit his Allegations, he moved fo? a 
P2ohibition, urging that all Biſhops were Barons, and inter ſe 

Peers. Et quod par in parem imperium non habet. And that 

tho* a Biſhop may be cenſured, pet he cannot be depzived by an 
Archbiſhop, becauſe their Tempozaltics whicb are pzotefcd by Com⸗ 

mon Law, are concerned; Vide 14 E. 3. c. 3. But it ought to be 

done by Convocation, [which Holt C. J. ſaid was a new Fancy 

of Sir Bartholomew Shower's] o: by Eccleſiaſtical Commiſion. 

Hereupon Holt C. J. and the reſt Held, an Archbiſhop. had Bithops are 
Power over his Suffragans and might depzive them; that Bi⸗ . _ 
ſhops are Coozdinate, 02 Pares jure Divino, but not jure Huma- Humane. 
no, otherwiſe their Inſtitution would be to no end. That their 
Peerage is by reaſon of their Barony ; that ſeveral Abbots late 
in the Houſe of Loꝛds in foꝛmer Times, and it might as well be pꝛe⸗ 
tended they were therefoze exempt from the Biſhop and could not 
be depzived, That by the Common Law the Archbiſhop has a 
metropolitical Juris diction ; and that Archbiſhops are over Bilhops, Archbimop 
as well as Biſhops are over the other Clergy ; That his PDow⸗ bas metro- 
er was uſurped upon and diminiſhed by the Pope, but reſfozed to g. 
its extent at Common Law, by the Statute of H. 8. That by ver Bifkops 
allowing his Power to viſit, all is admitted; fo2 he that may 2 Common 
viſit may depzive as well as cenſure, theſe being but ſeveral de: Uwe by 
grees of Eccleſiaſtical Puniſhment ;z and by the 26 H. 8. and the be Pope ; 
1 Eliz. c. 1. the only Power given to the Eccleſiaſtical Commil: gut n S 
ſioners was to viſit, without a Tow of Depaivation ; Yet they race of i 8. 
were always allowed a Power to dep2ive : From the Time of H. 2. He that can 
till H; 8. there hardly is an Inſtance of the depeivation of a Bi- . „“ 
ſhop, And it is true, that befoze the 17 Car. 1. c. 11. confirmed, 
by 13 Car. 2. c. 12. which takes away the Court of High Com- 
miſſion inſtituted by x Eliz. thoſe Depzivations that are of Bi⸗ 
ſhops, are by the Court of Eccleſiaſtical Commiſſioners ; yet 
the reaſon of that was only becauſe it was the eaſter and ſhozter 
way. That it is not to be queſtioned but a Biſhop map be de- 
pꝛived, Vide 11 Co. 49. he may be depzived fo2 Dilapidations. Upon Iſſue, 
And it is as plain that the Law takes notice of no other Power n l 
that regularly can dep2zive him; fo2 if Jſſiie be whether a Parſon priv'a, Court 
be depzived 82 not, the Court muſt wiite to the Biſhop ; and if 13 
Iſſue be whether a Biſhop be depzived or not, this Court mult write ere gi. 
to his Archbiſhop to certify; and to what purpoſe ſhould the 23 Mop be de- 
H. 8. c. 9. againſt citing out of the Oiocels, ſave the Power of $5.5 co n+ 
the Archbiſhop over his Biſhops, ik he had no Power? Vide ta * 
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the ſame purpoſe 29 Car. 2. c. 9. 13 Car. 2. c. 11. The Pꝛohi⸗ 

bition was denied, and ozdered that the Suggeſtton be entered on 

Stritly Betozd, that the Court might enter their Beakons of dental. 
Prohibition Et per Holt C. J. It it be infifted on, a Prohibition cannot be 


cannot be 


moved for, moved koz, ki che Suggeckton be entered on a Boll. Akterwards 


ll Sage. Holt C. J. fald, that the Biſhop of St. David's moved the Houle 
#6: Rol. of Lows: foz'a Writ of Erro2.upon_ this dental or a Pꝛohibi⸗ 


ton, and it was there held, no TUrit of Erro2 lap. 


on 


+ Antiently « Biſhopricks' in England were antiently Donative by che. King, 


Biſhopricks and with good reaſon, for the King was Patron; he indow- 


were Dona- 


4 | 
* 


ing. 
9 Conferr'd by 
ral Care and Charge over Chriſt's Flock. After many Scuffles 


dire by che ed them wien their Lands and Baronies, and then the Ceremony 
was Imveſtiture per annulum & baculum, the one a Symbol 
of the [piritual Marriage with the Church, the other of the paſto- 


8 


between the Popes and, Kings of England, twas ſettled at laſt in 
8 King John's Time, Firſt, That the King ſhould ſuffer a free 
Election, but that that ſhould be founded on his Conge d'ſlire. 

And adly, That the Biſnop ſhould not have his Temporahies till 

be ſwore Allegiance to the King; But that Confirmation and 
Caonſecration ſhould belong unto the Pope ; by which means he 


7 gained in Effeft the difpolal"of Biſhopricks,” till 25 P. 8. which 


takes away the Papal Juriſdiction, quod vide. . Afterwards by the 

1 E. 6. c. 1. all Biſhopricks were made Donative; but the 8 Eliz. 
TL. 2. has reſtored the "Statute of the 25 P. 8. and thereby hath 
made them Flective in England; But in Jreſand they are Do- 
- - _ native by Letters Patent at this Day. Note, By che Council 
1 of Lateran, and the Decrees of Aeratider 3. go Man was to take 
2 gBenefice from Lay-hands, per CUhitlock-CUltherington, 69. b. 
ber Ooderinge, - That che original Letter of Agreement is to 
X found in Patthem Paris and Egdmerug. Utve.1. Jones. 160. 


Manner of The . manner of making 4 Biſhop, as. well n Caſe of Tranſla- 


creiting aud tion as new Creation is thus. When a Biſhop dies, the Dean and 
bios. - Chapter certify the King in Chancery and pray nis Licence to elect; 
Upon this, the King gives his Cange denre, upon which they 
"ele, and then certify the King, Archbiſhop e Abd 
R  _ . then the King by his Letters Patent gives bis Royal Aﬀent, and 

commands the Archbifhop” to confirm and conſecrate him; 
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_ Whereupon the Archbiſhap;cxamines the Election and the Party, 


"and then confirms the Elefion and Conſecration bimſelf. This 
is the manner ot proceeding in Creations, and it holds likewiſe 


iin Caſe of Tranflation, fave only that he is not conſecrated, for 
24 a 'Conſecration is like an Ordination, Charader indelibile, and 


x 


ſuffices for ever. See 1. Jones 160. 


Conſecration; When a Biſhop is tranſlated, the old See is not void by the Ele- 


and Confir. i 


mation, nde tion, till that Election is confrmecd; for tho? he be elected, the 
Election, King may not conſent, nor the Archbiop confirm; and it is not 
P "= 7 BY & Jobt „ 2 . * * 941 7 g . : 
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reaſonable they ſhould loſe their old Preſentment till they gain 
the New. 1 Jones 162, | 

And in caſe of Creation, not till Conſecration. Per Doderidge; 
TUiddzington. 69. b. 4 

As there are four things required to complete a Parſon ſc, Requiſites \ 
Preſentation, Admiſſion, Inſtitution and Induttion ; ſo there are *2mPlt* 
four things analogically requiſite in making of a Biſhep : Ele- BY 
ction, which reſembles Preſentation ; Confirmation, which re- 
ſembles Admiffion ; Confecration, which reſembles Inſtitution ; 
and Inſtallation or Inthronization, as in the Caſe of an Arch- 
biſhop which reſembles Induction. Per Doderidge; Mid⸗ 
dington 69. b. n 

Heretofore when a Biſhop was to be tranſlated, there was no Tranſlation 
Election, for the Rule of the Canon Law was, Eledus non poteſt *2ficntly was 
cligi; and becauſe *twas pretended he was married to the firſt 5 fuk 
Church, which Marriage could not be diſſolved but by the Pope, Pope. 
thereupon Petition was made to the Pope, and upon the 
Pope's Conſent, the Party was tranſlated ; this was ſaid to be by 
Poſtulation. Uide TUiddz, 48. b. ſed per Cur, This was an 
Uſurpation and againſt Law, and reſtrained by 16 R. 2, and 

D. 4. c. 8. and Tranſlations are ever by Election, and not by 
Poſtulation. 1 Jones, 160. 


* * 


Breach in Actions of Debt, Co- 
| venant, Caſe, &c. 


Coleman verſus Sherwin. Mich. 1 W. & M. B R. 
ws SHETW ,., 


N Covenant, The Plaintiff declared that the Defendant and a. 0d 5. 
one J. S. demiſed to the Plaintiff koꝛ ſeben Years, virtute cujus Pimiſerunt 
he entered and was poſſeſſed; And the Dekendant and one A. joint Cove. 
45 15 his Command, entered upon the Plaintiff; And that neither naac as co 
the Dekendant noꝛ the ſald J. S. had oz ought to have demiſed the rde latereſt 


granted; 


2 8 but at the time or the Oemile, one R. was ſeized in Fee; 
The Dekendant pleaded that J. S. was ſeized and had Power and 
Right to demifes abſque hoc, that R. was letzed, &c. And abſque 
hoc, that the Dekendant entered —_ kept him out; The Py, 


11 * 
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tiff demurred. Et per Cor. 1ſt, There being no expzeſs Covenant, 

the Afton is founded upon the Covenant in Law implied in the 

Uo Dimiſerunt; And theretoze as the Intereſt granted by that 

"Tow is joint, ſo is the Covenant impozted by it: And then 

the Aﬀton as to this Beach of their being not ſeized at the 

time of the Demiſe, ought to have been againſt both the Lefſvys, 

But ſeveral and cannot be maintained againſt the Dekendant alone; But as 

#5 o ſubſe- to the other B2each, viz. That the Defendant and one A. entered, 

Where Plain- the Aion is well enough bzought againſt him only; fo2 it is his 

tiff aſſigns ou Ack, and in Conſfrution, each did Demile, and it is a ſe- 

Boche, beral Covenant as to their own Acts ſubſequent. 2dly, The Court 

Defendane held, That as the Plaintiff might well aſſign ſeveral Bꝛeaches, 

may erever® the Defendant might as well purſue and traverſe them; but 
weren. Judgment was given koz the Defendant, becauſe the Aﬀion was 

not againſt both the Leſſozs, and the Plea was good. Vide Show. 


- £ 


79. Meſme caſe. 


Meredith verſus Alley. Paſ. 2 W. & M. B. R. Intr. 
Hill. x W. & M. Rot. 20. 


ROLES EBT upon a bottomree Bond ;.. Defendant craved Oyer. 
fendant And the Condition was, that if ſuch a Ship returned with- 
pleads mar- in ten CUeeks, and gave an account of the P?2ofits, then, &c. 
ce of Excuſ® The Defendant pleaded, that the Ship was loſt and did not 
Non-perfor- return; the Plaintiff replied the Ship was not loſf, Et hoc 
mance, Plain- petit quod inquiratur per patriam. The Defendant demurred 
tf need wet And ſhewed ko: Cauſe, that no Beach was aligned in the 
Breach in his Replication: Shower argued fo2 the Defendant, that with: 
Replication. out a Bzeach, the Plaintiff had no Cauſe of action, and the 
''+- Condition by / craving Oyer, is befome part of the Re. 
cod. And he relied-upon x Saund. 102. But the Court gave 
Judgment in this Cale foz the Plaintiff, Et per Holt C. J. Jn 
all Caſes (that oł a Bond to perfom! an Award excepted) if 
the Defendant pleads a ſpecial matter that admits and ercuſes a 
Non-perfommance, the Plaintiff need only anſwer and falſify the 
ſpecial matter alledged ; fo2 he that excules a der 
ſuppoſes it; and the Plaintiff need not thew that"whith the De- 
fendant hath ſuppoſed and admitted; But if the Defendant pleads 
a-Perfeamance of the Condition, tho it be not well pleaded, the 
Plaintiff. in his Replication muſt ſhew a Bzeach, fo? then he has 
not a Cauſe of Afton unleſs-he ſhew one. The reaſon of that 
Rexſon ofthe CATE. ol the Award is Angle; it is becauſe, tho an Award be 
difference in made, pet it may be void in whole oz in part: And therefoze the 
upon Plaintiff muſt not only; ſhew the Award, that the Court may 
nnd ro Per- lee that there was an Award, but muſt allo ſet fozth the Breach, 
that it may appear likewiſe that the Mon-perfomnance was of a 
good part of the Award, and not of a void part thereof; foz in 
that it need not be perkoꝛmed. 2 Cro. 472. Stagg 
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Stagg berſus Hind. Trin. 6 W. & M. B. R. 
N Covenant the Plaintiff derlared, that the Defendant cove- ., (3 ) 


nanted to pay yearly, during the Plaintiff's Life, at the two fr,. 
Feaſts of Michaelmas and Lady-day, 3 l. 6. s. 8d: by equal Poꝛ⸗ Year ac Lady- 
tions, and kor Breach afligned, that 3. l. 6s. 8d. foz a Pear le, r 
at Lady-day laſt was arrear and unpaid : The Defendant demur⸗ well on ge- 
red, and vbjecked that it does not appear when the Money he: „rel Pour 
came due; fo2 it might be behind and unpaid at Lady-day, and 
yet might become due at Michaelmas, oꝛ the Lady-day befoze. 
But the Court held this well enough upon general Demurrer, 


and gave Judgment pro Quer. 
Smith verſus Sharp. Mich. 7 Will III. B. K. 
TNEBT faz 5co 1. upon Articles in C. B. and Judgment bp, (+2: 


Nil dicit. A Crit of Erro: was bꝛougbt in B. R. It was gene 


Conveyance to the Plaintiff, his Heirs o2 Aﬀgns, the Bꝛeach . 
aſſigned was, that the Defendant had not tendered a Conveyance noc convey | 
to the Plaintiff, and ſo not purſuant to the Covenant, by which ro H. Good, | 


 irfficient to aſſign fo2 Beach, it was not done to him; fo2 an 
Alignment ſhail be intended to be done to the Plaintfff Himſelf, 
and if he aſſign his Intereſt, then to the Algnee, and ik he did 
afſign over his Jntergſ, that ought to be fhewed on the other 


Farrow verſus Chevalier. Trin. 11 Will. III. B. R. Corron no 

| to buy or te 

2 | , within two 

Ovenant by the Paſter again his Servant, on a Covenant bee. _ 
not to buy oz lell without the Maſter's Leave within two che Je 
Pears ; and Bzeach aſſigned that he had diverſis diebus & vici- bus & vici- 
bus, between ſuch a Day and luch a Day, ſold to H. and to ſe- = — 

veral other Perſons unknown, Goods to the value of 100 1. nd ſuch 4 
Iſſue was upon this and Uerdit fo2 the Plaintiff, and moved in Dov, be ſold 
Arreſt of Judgment, that the Bꝛeach was uncertain as to Times 4 _—_ 


and Perſons ; Cales cited pro & con. 3 Cro. 916. 2 Cro. 567. Perſons, held 


well after 
T 2 Ray Verdict. 
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Ray. 8, 9, 10. Sty. 420, 428. Et per Holt C. J. In Debt on a 
Bond to perfozm Covenants, the Replication muſf ſhew a cer⸗ 
Dirercy, taln Breachz. but in Covenant tis enough to aflign a general 

* Byeach, And this is certain enough; fo2 tis lo deſcribed, that if 
another Aﬀion be bzought, the Defendant may plead a fozmer Re- 
covery fo2 the ſame Cauſe, and aver this to be the ſame ſelling, 
Gould J. agreed and ſaid, That in Debt koz a Penalty on a 
Statute, tis not enough to aſſign a Beach in this manner, be: 
cauſe every Offence intitles to a diſtin Penalty; but here the 
— being only fo2 Damages, it is well enough. Judgment 
pro Quer. | 


Harmon verſus Owden. Mich. 12 Will. II B. R. 


4 ASE, foz that the Defendant in Conſideration ok 20 1. pꝛo⸗ 
yp mans [ miſed to deliver on oz befoze. the fifth of January, twen: 
upon or be. fy Quarters of Coꝛn out of a Ship into a Barge, to be bzought 
f Ties = the Plaintiff to receive the ſaid Cozn, and alligns fo2 Bꝛeach, 
into « Bafge, That the Defendant non deliberavit the ſaid twenty Quarters 
ab ado, wu ſuper dictum quintum diem januarii. Defendant pleaded non 
ar bench Aſſumpſit, and Uerditfo2 the Plaintiff ; It was moved in Arreſt 
that be did Of Judgment, that the Defendant might have delivered the twen⸗ 
may — ty Quarters befoze the fifth of January. After Debate it was 
January, held per Holt C. J. upon great Conſideration, 1ſt, That this 
is Good. mus good without the Uerdif, fo2 the Barge was to be bzought 
by the Plaintiff, and the Defendant was to deliver the Cozn in⸗ 

to that Barge, ſo there muſt be a Concurrence of both Parties. 

The Defendant could not make a Tender to oblige the Plaintiff to 

accept betoze the laſt Day; And therefoze ſince the laſt Day is the 

time appointed, when the one is obliged to deliver, and the 

other to accept, it ſhall not be pꝛelumed, that the Plaintiff was 

there befoze the time, ready to accept the Cozn with his Barge. 

Vide 2 Keb. Vide 3 Cro. 14. 73. 2dly, That it was clgarly helped by the Ger⸗ 
411, dick; becauſe if there had been an afual "Delivery, it might have 
| been given in Evidence upon non Aſſumpſit, and then the Jury 
could not have found fo? the Platntiff, Vide 1 Sid. 15. 1 Saund. 

228. x Ven. 119. Judgment pro Quer. | 


2. Tomp- 
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Tompkins verſas Pincent. Mich. 1 Ann. B. R. 


EBT fo2 Rent; The Plaintiff declared upon a Demiſe (7 

made the 25th of Auguſt 11 W. 3. of a Meſſuage, Haben- Fr — 
dum fo2 ſeven Pears, incipiend. a 24 die Januarii, Reddendum & — 
quarterly at the four moſt uſual Feaſts in the Pear, ſc. Micha- are limited 
elmas, St. Thomas, Lady-day and Midſummer, the Rent of 3 1. Wade Red. 
10 8. per Annum; the firſt Payment to be made at Michaelmas Rent mutt 
next; and ſhews that 14 J. de redditu prædidto pro uno Anno be computed 
finito, 24 Decembris, Anno 13 W. 3. aretro. fuerunt, &c. 2 
Unde Ao, &c. The Defendant demurred. 192. Mompeſſon took the Hiaben- 
this exception to the Declaration, That there is no Year ending n. 
the 24th of December, but it ends at St. Thomas's-day, accor- 
ding to the Reddendum, which is the 21ſt of December; quod 
Curia conceſſit: Foz where ſpecial Days of Payment are limited 
by the Reddendum, the Rent muſt be computed accowing to the 
Reddendum, and not accoding to the Habendum; and the com- 
putation of the Rent acc oꝛding to the Habendum is only where 
the Reddendum is General, ſcilicet, yielding and paying quarterly 
ſo much Rent; Upon which the Plainttff pzayed leave to dif- 
continue, and had it. . 


Vivian zerſus Campion. Paſ. 4 Ann. B. R. 


88 p E Plaintiff as Heir declared, That his Anteſtoz pet In- 4 . 


denturam ſuam, cujus alteram partem Sigillo of the Leſſee, preach that * 


_ (omitting Sigillat.) hic in Curiam profert, did demiſe ; and that the cbe Premiſſes 
Leſſee covenanted to repair from time to time, and to leave in — 
repair; ànd then ſhewed that his Anceſto2 died Anno 10 W. 3. die & per 10 
and fo2 Beach alligned quod primo Apr. Anno tertio Reginæ dnl, 's 
nunc, & per 10 Annos ante tunc, the Pꝛemiſſes were out of re- 4 bis An. 
pair, After Uerdi# fo2 the Plaintiff it was moved in Arreſt of <cftor's time; 
Judgment, firſt, That the Wozd Sigillat. is wanting. 2dly, That did wel. 
part of the ten Years incurred in the Life of the Anceſtoz, and 

that this was a hard Ackion. Et per Holt C. J. 1ſt. The want of 

Sigillat. is cured by the Uerdif, and the pleading over. 2dlp, It 

the P2emiſſes were out of repair in the time of the Anceſtoꝛ, and 
continued ſo in the time of the Heir, it is a Damage to the 

Heir ; And the Jury give as much in Damages as will put the 

Pꝛemiſſes in repair; but hereby no Damages are given in re- 

ſpet of the length of time they continued in decay; but in re- 

ſpeitt of what it will coſt at the time of the Ackion bꝛought to put 

the Pꝛemiſſes in repair; therefoze per decem Annos was frivo- 

lous ; And he laid that this is not a hard Aﬀion ; and good 
Damages are always given in theſe Caſes, becauſe the Damages 
recovered ought to be applied to the repair of the * b 
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BY-LAWS. 


The City of London verſus Vanacre. Trin. 11 W. 3. B. R. 


(:) 1 HPON a Habeas Corpus, the Conſtitution of the City 
2 U of London as to the Election of Sheriffs was return 'd, 


— oo and alſo the Cuſtom foz making By-laws 3 and that 
may be re- | 7 Car. 1. a By-law was made, that no Free-man of 


law by the City choſen to be Sheriff of London, ſhall be exempted from 
that Office, unlels he will take his Dath that he is not worth 
100001. and bzing with him ſix Perſons as Compurgatoꝛs, ſuch 
as ſhall be appꝛoved of ; And that upon open Pꝛoclamation made 
fn Guild-hall of ſuch Choice, he being called to come and take 
upon him the Office of Sheriff at the next Court, and enter into 
a Bond of 10001. to take upon him the ſaid Office, upon Dee 
fault ſhall foxfeit the Sum of 400 1. and if he does not pay that 
within three Yonths, ſhall foxfeit 4001. moꝛe. Apon the Motion fox 
a Procedendo it was objexed. 1ſt, This is not within the Cuſtom 
foꝛ making By-laws, becauſe the Conſtitution of Sheriff ts by the 
Charter of King James, which is within Time of Memoꝛp; 
Sed non allocatur : Foz where a Franchiſe is granted fo2 the Be- 
nefit of a Body Politick, the Body Politick has Power inct- 
dently to regulate that Franchiſe fo2 the Publick Benefit. And 
this By-law is only to require ſubſtantial Perſons to. undergo 
Members are that Dffice ; And as every Member has the Benefit of the Fran- 
— chile, ſo they are compellable by Penalties to undergo the Charge 
gan of che and Burdens to which the Body Politick is liable. Second Ob- 
Corporation jedtion, That the Party Elet may be indifed fo2 Refuſal ; Sed non 
rer in C. Allocatur; fo2 the he map be indicked and fined to the King, vet 
ſes where that will not ſave the City-Franchiſe ; therefoze that ſhall not 


_ they may be Hinder the Fozfeiture on the By-law, Third Objeckion, That 


indited. the By-law Does not pꝛobide that the Party ſhall have any notice 
preſented Of his being elefed, and the Perſons who are the Subjecks 
muſt rek- 0% of the By-law are all the Free-men ; And it is not the Free-men 
Ad of the but the Livery-men, who are to be p2eſent at the Clefion. Sed 
Body Repre- non allocatur : Foz ſuppoſing that, yet the Free-mcn are repze⸗ 
ſentative. ſented by the Livery-men ; and he that is repzeſented muſt take 
notice as much of the Ac of the repzeſcntative Boby, as if 
preſent ; beſides, the Election is a notozious thing, and there is 

a Pꝛoclamation notifying tt. | | 
- Cud- 
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b Cuddon verſus Eaſtwick. Hill. 2 Ann. B. R. j 
} A Þy-lqw that all Strangers coming, into.the Pot. uf London, ) 9 
2 ſhould imploy City Pozters to curry their Goods, 8c. was _ 
: held Maught; Et per Cur. They may make a 25y-law that none auß 22 q 
F but Free-men tall be Poꝛzters; but to confine Strangers to Wy Porters, 1 
I none but ſuch as are City Potters, is unreaſonable. rſt, Be. i! [ 
. cauſe if the City will appoint no Poꝛters, they have no Remedy . 
J againſt the City; And adly, Strangers cannot know who are | 
N City Pozters, no2 compel _ to ſerve _ Vide n Title | 
3 Coppoaation, = [ 


CARRIER. 


Lane verſus Cotton. Paſ. 12 Will. III. B. R. 
Carrier js liable in teſpet of his Reward; and not of Carrier 13 
the Hundzed's being anſwerable over to bim; Fo! the e 
PHund2ed is liable by the Statute of Wincheſter, but he ** Nad. 

was ſo at Common Law; and the reaſon 1. Rob- 

bery did not ercuſe him, was, becauſe it might be onſent. 

and Combination carried on in ſuch a manner, hath no * 

* couldbe had ok it. Per Holt C. J.) 
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Certis- 


5 e Recordari. (ens Copus 


Rex 1 North. Hil g Will. III. B. R. 


2 Ip E Defendant was indixed bekoꝛe Juſtices of the 
3 Peace, and pleaded not Guilty ; and after the Jury 
were gone out to conſider of their Aerdick, he delivered 


ſerv'd after 


Jy in a Certiorari ; and the Juſtices return'd the Gerdick, 
and it was held well; foz it cannot be delivered after the Jury 
is Swon | 

Anonymus. Paſ. 9 Wl III. B. R. 
$63 Motion was made foꝛ a Centiorari to remove an Indickment 
,; of Barretry, found at the Sellons ok Saol delivery; and 


Je. Dne Nurſe's Cale was cited, wherein ſuch a Botion was granted: 


ry. But per Cur. Sa granted to remove an Indiament kound 
befoze Juſtices of {-delivery, without ſome Tpectal Cauſe ; ſo it 
is of the Old-baily ; and if ſuch. Certiorari ſhould be granted, 
and tho Caule ſiigkxeſted ſhould afterward! e . a Proce- 


w Bag {ton dendo Wound de ateded. ve r 0 * pk 
: 20 2 +1973! vi Niet * 
Aae ute Lil 
Grocovelt ſw Burwell, Trin 12 Wil il. B. R. 15 
| 707 8 If; IH 5 | D Gi 40 
(3) DE Cenſozs of the College of Pieltiins habe Power by 
Certiorari their Charter, confirmed by Ack of Parliament, to Fine 


* and Impziſon fo2 male pꝛactice in Phyſick; and accoꝛdingly they 
given by che Condemned Dꝛ. Groenvelt fo; adminiſtring inſalubres pillulas & 
ce College noxia Medicamenta, and fined and impꝛiſoned him: And the Que. 
of Phyſici- tion 2 whether Erro oꝛ Certiorari lap, &c? it was held 
ans for male per Hol C. J. 
Pratice. 18 Nh Gtroz would not lie upon the Judgment, becauſe 
their Pꝛoceeding is not accoꝛding to the Courſe of the Common 
Law; but without Indickment oz fozmal Judgment; Pet, 
2dly, That a Certiorari lies; Fo2 no Court can be intended er 
empt from the Superintendency of the King in this Court of 
B. R. Jt is a Conſequence of every inferio2 Jurisdition of Re- 
cozd, that * Pꝛoceedings be removeable into this _ 1 
| nipe 
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inſpeit the Recozd, and ſee whether they keep themſelves within the 
Limits of their Jurisdickion. Vide 3 Cro. 489. By the 23 H. 8. c. 5. 
the Commiſſioners of Sewers are to certify their Pzoceedings 
into Chancery; And the 13 Eliz. c. 9. ſays, the CommiMoners 
ſhall not be compelled to make any Certificate; Upon this, by 
miſtake, they thought themſelves not accountable on a Certiorari, 
and refuſed to obey a Certiorari iſſued out of the King's Bench; 


and fo? this the whole Body of the Commiſſioners were laid by 
the Peels. 


Anonymus. Mich. 8 Will. III. B. R. 
A Certiorari was to remove an Ower againſt J. S. touching , (4), 


II fozeign Salt, which being removed appeared to be an Oz * 
der touching Salt; (without fozeign) and it was held not to be 224 Order. 


removed, koꝛ this Caule, there being no ſuch D2der, 
Dr. Sands's Caſe. Paſ, 10 Will, Il B. R. 


ÞE Oaths appointed by the Statute of the 1 W. & M. c. 8. (% 
; were tendered to Dꝛ. Sands by. two Juſtices of the Peace, — bu 
and he refuſing to take them, it was certified to the Judge of ;iaion o 
Aſſize, and by him into the Exchequer, accozding to the Statute Recuſancy, 
of the 5 and 8 W. 3. c. 27. And now a. Certiorari was pꝛayed to denied. 
remove it hither, and a ſurpziſe and trick upon Dr. Sands was 
ſuggeſted. Alſo the Caſe of James Duke of York was cited, who 
being p2eſented upon the 3 Jac. 1. c. 4. fo2 not coming to Church, 
at the Quarter⸗Seſſions, it was removed hither by Certiorari. 
But Holt C. J. held, it could not be granted, becauſe. it would 

perfeitly evade the Statute ; fo2 when it is once in this Court, 
it cannot be {ent back again, which would render the Statute 
of no effect, becauſe the Party cannot be pꝛoceeded againſt here; 
And that the Caſe of the Ouke of York was the only Caſe where- 
in it was ever done. | | | 


_ — * 


Anonymus. Hill. 11 Will. III. B. R. 


Here Oꝛders of Commiſſoners of Sewers are removed in⸗ (6 
to B. R. by Certiorari, the Court does not file them, but — 
hear Counſel upon the matter of them bekoze filing ; fo2 ik they to Orders of 
ate good, the Court muſt grant a Procedendo, which they can- Sewers be- 
not do after they are filed, Sed per Cur. Trin. 4 Ann. B. R. Cle _ 
will file them in any Cale where no apparent Danger is likely to 


enſue by the delay. 8 
A Anony- 


Certiorari, Recordari. 


The Caſe of Cardiffe-bridge. Trin. 12 Will II. B. R. 


1 ( Opwers of Juſtices fo2 repairing Cardiffe-bridge, were 
e removed hither by Certiorari, aud one Objciion was made, 
the Peace in That this Court could not ſend a Certiorari ta the Juſtices of thr 
eas, and Beate in Wales; . becauſe it might be ſent by the Court of Gzand 
1 = Selllons, which was as the King's Bench, and which by this 
means was skipped over and rendered uſeicſs. Sed non allocatur : 
'Tts the conſtant pꝛactice toſend them into the Counties Palatine, 
and pet they have oziginal Jurisdifion, and the ſame Courts 
within themſelves. The Council fo2 the Welſh Jurisdickion ſaid, 
this differ d, becauſe the Jurisdickion of Counties Palatine was 
derived from the Crown; but this was not regarded. And the 
Chief Juſtice ſaid, That in Caſes of Sewers, this Court en- 

quires into the nature of the Fact befo2e. they grant a Certiorari, 
that no miſchief may happen by Inundations in the mean time; 
but this is only a diſcretionary Execution of their Authozity, fo 
where-ever any new Jurisdifion is erefed, they are lubjec to the 

ue e of this Court by n ok Erroz, 02 by Certiorari and 

andaamus | 


Rex verſus Levermore. Trin. 12 Will. III. B. R. 


(8) A Certiorari iſlued to remove a Convizion of Deer-ſtealing. 
© and the Juſtices return'd two Aﬀeidavits, and a CUarrant to 
diſtrain, and the Return was qualhed as impertet, | 


kes verſus Brown. & al. Mich. 12 Will. III. B. R. 


(9) Imam Brown, Francis Wood and Leonard Fosbrook, were 
li EP jointly indicked at the Seſſions ; and Brown was alſo le- 
ee ee verally fndit#ed ; and Wood and Fosbrook and one J. S. were in- 
dictment a= DIfXCD in another Jnditment, and a Certiorari was awarded to re- 
__— move all Indidkments, in quibus dem Willielmus, Franciſcus & Leo- 
move In. nard. indictati ſunt; without ſaying vel aliquis eorum indictat. 
3 a- exiſtit. Et per Cur. None of the Jndi#ments are removed, 
84a 4 but only the joint Indiament firſt mentioned, and the Jultices 


below map. p2oceed on the others. Pw. Contempt. 


* 
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Domina Regina veßſus Paroch' "$2. Mary's 2 TH 
Deviſes. Paſ. 1 Ann. B. R. | 


'$ - a Certiorati ta return an Ower it was returned, cpjus (% | 
G quidem tenor lequiturin bc verba, and nat, gui Jude 7's ver, 
ordo ſequitur in hæc verba ; and it was quathed fo2 this reaſon. , er mu 


be ceturn's. 
Regula Generalis. Fal. i Ann. BUR; 4s 


'A Rule was made that no Certiorari ſhould be granted to te- (70 


$ 


move Ozders of Juſtices, from which the Law has given net Jo: 
an Appeal to the Seſſions, befoze the matter be determined on ., 4 
the Appeal, becauſe it hinders the Paivilege of appealing ; and Þ*fore be 
that if any Ower be removed befoze Appeal, it ould be ſent down ef ß 
again: But ik the time of Appeal be expired, that Caſe is not ** 
within the Rule. Per Holt C. J. But afterward in Mich. 4 Ann. 
B. R. in the Cale of the Inhabitants of Shellington, it was held, 
that advantage muſt be taken of this Rule upon the Motion to 
file the Oꝛder, fo? that after it is filed, it is too late. 


Domina Regina verſus Naſh. Mich. 1 Ann. B. R. 


Þ ÞE., Defendant was convicked of Deer-ſtealing, and a War- «:.) 

rant was awarded to the Conſtable to levy, &c. pe at- Certionri is 

cozdingly diſtraſned, and then came a Certiorari to remove, the J, eber 

Convitton ; and after the Recozd removed, the Conſtable.ſold the Execution 

Goods, but would not part with the Money oz return the Mar⸗ N 

rant, Any the Court des „ „ „ 
iff, That the Conſtable might well pzocced in the Execution 

after the Certiorari, becauſe, it was begun bekoze, and the Certi- 

orari no more ſtays it than a IUrit of Erro2 of a Judgment in 

C. B. ſtays the executing of a Fieri facias already begun to be ex · 

ecuted. And in that caſe if the Sheriff returns want of Buyers, 

the Common Pleas may award a Venditioni exponas, nötith⸗- 

ſtanding the TUrit of Exro2 pending. 

 2djy, That this Court had no Power over the Warrant, be: 

ing graneed befoze the Certiorari iſſued, and therefoze they refuſed 

to make a Rule upon the Conſtable to return it; comparing it to 

the caſe of a Crit of Execution delivered, &c. befoze a {Urit of 

Erro2, But they laid the Juſtices might fine him if he would not 

return his TUatrant, 02 deliver over the Boney to the Pzoſe- 

rutor. | 


ry 


a : Croſs 


148 


— 


(3) 


Certjorari 
lies to all in · 


ferior Juriſ- 
diQions. 


Certiorari, Regordari 


Croſs verſus Smith. & al. Hill. 1 Ann. B. R. 


A QUrit of Erroz was bzought in B. R. of a Judgment in 
the Court of the Ille of Ely, in an Acklon upon the caſe fo; 
Mods. The Erro? aflign'd was, that a Certiorari ilſued out of 
C. B. to remove the Cauſe, and was allowed, and yet they pꝛo⸗ 
ceeded below afterwards. The Defendants in Erro2 pleaded a 
Grant to the Biſhop of Ely of Conuſance of Pleas, and ſhew'y 
an allowance of it in this Court, 2: E. 3. and that the Cauſe 
aroſe within the JurisdiXion, and that they return d this matter 
to C. B. upon the CArit of Certiorari, and ſo the Court below 
had good Authozity to pꝛoceed, and to this Plea there was a De⸗ 
murrer. And thee things were inſiſted on fo2 the Defendant in 
Erroz. 1ſt, That no Certiorari ought to lie to the Court of Ely 
by reaſon of the Franchiſe, which is a Conuſance of Pleas ; and 
becauſe the Court above cannot pꝛoceed on the Recowd removed by 
the Certiorari, but the Plaintiff muſt be dziven to his newDyxtginal, 
2dly, Becauſe the Certiorari, admitting it lap, was no Super- 
ſedeas, 3dly, That the Cauſe below could not be removed by 
the Certiorari, becauſe the Plaint was not entered at the time of 
the Teſte, but after the Teſte, and befoze the Return of the TUrit. 


But per Cur. As to the firſt matter it is not the Plaintiff's Ex- 


pence but the Defendant's Liberty that is to be conſidered in 
this Caſe. Fo? if the Franchiſe be tenere placica, then this 
Court hath a concurrent JurigdiXion, and the Defendant may 
chuſe whether he will be ſued there, oz in the King's ſuperio2 
Courts; fo2 he may be a Stranger in the Franchiſe and not able 
to find Bail there, and it may be dangerous to be tried by a Jury 
of Strangers. Belides, as the Statute of the 27 H. 8. ſays, 
there is as much difference between the King's Miniſtry of Juſtice 


in his ſuperio2 Court, and his inferioz Courts, as between 


being governed by the King in Perſon, and by his Deputy; 
therefoze it is that this Court hath a Superintendencp, and to 
prevent Dppzeſſlon, may award a Certiorari to any fnferfo2 Court, 
and the Subjects Right to TUrits of Certiorari appears by the 43 
Eliz. c. 5. and 21 Jac. 1. c. 23. which reſtrains the abuſe of them. 
adly, A Certiorari lies to a Franchiſe that hath a Conuſance of 
Pleas, which is moze than a bare Franchiſe tenere placita. zdly, 
It lies to an exempt Jurigdifton, fo2 that Franchiſe is only fo? 
the benefit of the Defendant, which he may wave if he pleaſes. 
And even in caſe of a cuſtomary Pꝛoceeding by fozeign Attach: 
ment, if a Dekendant cannot find Ball below, he may bing a 
Certiorari, and on putting in Bail above the Cauſe ſhall go on there. 
As to the ſecond Objeckion the Court held, a Certiorari was a 
Superſedeas, by the ſame reaſon that a Habeas Corpus is. Vide 
x Cro. 160, 261. 2 Jon. 209. and that therefoze all — 

2 : atrter 


on . 4 2 * — tat — 
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after a Certiorari allowed, were erroneous ; and that an attach - 
ment would have lain, if they had not allowed the Certiorari, gg 
to the third Objeftion it was held, that the Plaint was well re⸗ 
moved; fo2 a Certiorari is like a Recordari, which removes all 
things pending at any time between the Teſte and the Retom, 
Vide 1 Vent. 63. 1 Ro. Abr. 395. F. N. B. 71. d. c. 3 H. 6. 30. 
b. New Thef. Brev. 37. 3 Brewnl. 335. 


Domina Regina verſus Bothell, Trin. 2 Ann. B. R 


Ettiorari was to remove an Indickment, and there being no . . 
Bail tndozfed upon the TUrit, the Court ſaid, the TUrit od with 
ould not have been allowed, fo2 it was againſt the late Ack of our Bail. 


Parliament. 


* — . * 4 -- — » * 


Domina Regina verſus Porter. Mich. 2 Ann. B. R. 
Being indicted and convicted fo2 beating certain Officers, on G 4042 


6 the Stattite of 14 Car. 2. obtained a Certiorari to te- — 
move the Indickment, &c. in B. R. And Northey Attoꝛney General fic Con- 
moved koꝛ a Procedendo, urging it was inconvenient that a Cer- 72122 un. 
tiorari ſhould be granted after Conbidion and befoze Judgment, Error lies 
becauſe the Juſtices who tried the Cauſe were beit able to ſet the _— 
Fine, Et per Cur. A Certiorari lies after a Convittion and befoze ſer in B. R 
Judgment, fo2 perhaps it may be pꝛoper to give Judgment in 
this Court; and ſometimes it happens that a TUrit of Erroꝛ will 
not lie: However a Writ of Erro2 will lie in this Caſe, becauſe 
tis a fonnal Pꝛoceeding grounded on a Jndifment 2 And therefoze 
becauſe the Party if grieven might have Remedy by TUrit of 
Exroz, and it was not ſo pꝛoper to ſet the Fine in this Court, 
|  Procedendo was granted. And Holt C. J. ſaid, that upon a 
Convittion at the Allzes, if the Judge of Alize doubt of the 
Judgment he may remove the Recozd into this Court by Certio- 
rari ; and that upon Judgment here a Writ of Erroz of a Recoz, 
coram vobis reſiden. lies; and that it is the Courſe of the 


Crown-Office and was fo done by C. J. Scroggs. 


Anonymus: Mich. 2 Ann. B. R. 


NE that made and ſold Cyder was convicked fo2 not paying (16 
the Duty upon the late Statute; and on a Certiorari to re. ka. in 
move the Convition, the Juſtice made his return in Engliſh, tow'e. 
which Mꝛ. Cheſhire moved to quaſh, but it was allowed to be 
good in this Caſe. 
Domina 


, . 


159 Certiorari, Recordari. 


Domina Regina verſus Dixon. Hill. 2 Ann: B. R. 


(17) 


rtiorari 


Certiorari after Convition ought to be to remove the Jn- 


ought to be dizment and Convittion, and if it make mention of the In. ö 
ro remov* miüment only, and not ak the Coffvittion, tt may be quathed; f 
and Coovi- And if the Party take it out befoze Convittion, but will not uſe 2 
ioo, where it till after, he ought to loſe the Benefit thereof. | | 
convicted. | | | 
Regina verſus Knatchbull, & al. Hill. 3 Ann. B. R. | 

(is) Motion was moved fo? a Certiorari to remove an Jnditment 
Certiorari found at the Afizes in Kent, againſt 992. Knatchbull and o- L 
t 


e3S:oed -thers ; but denied, tho earneſtly pzeſs'd fo2 3 alſo the ſame thing 
Gaol-delive- Was done in Mꝛ. Thornbury's Caſe, who,with others, was indicked 
ry, unleſs for gt the Old Bayly fo; a Jacobite Conventicle, and it was pꝛelled by 
pecial Cꝛuſe. him in Perlon to have a Certiorari, intimatinix Partiality and Pꝛe- 
| fudice in the Lozd Bayo? and Aldermen againſt him; but at laſt it 
was dented fo2 this particular reaſon, viz. That the Motion hap⸗ 

pened in the end of Hillary Term, fo that it would occaſion a de- 


lay of Juſtice : Otherwiſe it ſeems they would have granted it. 


es 


Domina Regina verſus White. Paſ. 4 Ann. B. R. 


Certiorari to y the Juſtices of Northamptonſhire, foz. removing a High 
remove ®'- Conſtable and putting in another: Sir James Mountague moved 
muſtbe ko à Procedendo, becauſe the TUzit was made out on the Satur- 
2 by day befoze the Term, Teſte the 12th of February, and the Fiat 
a eie. was not ſigned til the firſt Day of this Eaſter Term, and a Pro- 
move Indi- cedendo was granted foz this Jrregularity : And it was held, that 
8 _ in Writs of Certiorari granted to remove O2ders, the Fiat fo; 
Fiat. king out the Writ muſt be ſigned by a Judge, and the TUrit it 
f need not; but in Cale of Trits of Certiorari to remove In- 
dixments, the Fiat muſt be ſigned and the Writ to, and that the 
later is required by the late A# of Parliament: And Holt 
C. J. ſald, That if the Fiat had been ſigned on the ſame Day 
the Writ was taken out, that would have been well, becauſe it 
High-Con- Was befoze the Eſſgin Day; but a Fiat ſigned this Term, can- 
ſtables re- not warrant a Certiorari teſted the laſt Day of laſt Term; Alſo 
movable. they held, High-Conſtables might be removed, as well as Petit 
| 19 and the Juſtices at Sefffons were the belt Judges of 


(19) A 2 1 0 was granted toremove an Ower of Selllong made 
on 


— — — 2 — We. 2 


4 Nehuff g 


- 


Certiorari, Recordiri. 


Nehuff”s Caſe. Paſ. 4 Ann. B.R 


A . Mountague moved foꝛ a Certiorari to remove an Judi: { ., ; 
\ ment at the Old Baily fo2 a Cheat: The Caſe was, That Cecciora'i 
the Defenrant bozrowed 600 1. of a Feme Covert, and p2omiſed 385 
to ſend her fine Cloth and gold Duſt as a Pledge, and ſent no Baily, vale; 
gold Ouſf, but ſome coarſe Cloth wozth little o2 nothing; they = — 
offered to try it the ſame Term, which would be a Benefit to the 
Pꝛoſecutoꝛ, who by the Courle of the Old Baily could not try 

it ſo ſoon; and the Court granted a Certiorari, becatiſe the Fact 

was not a matter Criminal, but it was the Pꝛolecutoꝛ s fault 

to repoſe ſuch a Confidence in the Dekendant; And becatiſe it 

was an abſurd Pzoſecution, and the Dekendant offered to try it 


Kg 
Fc 


Domina Regina verſus Barnes. Mich. 4 Ann. B. R. 


N Odder was made againſt A. and the Certiorari was to re⸗ IF 
move all Oꝛders againſt A. and B. Et per Cur. This ſhall v. nc 
not remove the Dwder againſt A. alone, but it ought to be fo? all 
Owers againſt A. and B. o2 either of them. 


Sir Godfrey Kneller's Caſe. Paſ. 5 Ann. B. R. 
(22) 


F there be a kozcible Detainer, and an Jnquiſition taken, and ax Corti. 

then a Certiorari to remove the Inquiſition, and then there is ora co ce. 
a new fozcible Detainer, the Juſtices may notwithſtanding the dan tooui- 
Certiorari, recow the Foꝛte; but they cannot p2oceed to award cible Detain 
Reſtitution 2: So if after the Jnquiſition, and befoze the Cer- er Juſtices 
tiorari, there had been a-fozcible Detainer, the Juſtices might ward Ref. T 
have recowded the Force ; but all Pꝛoceedings upon ſuch Inqut⸗ cution 


ſition are ſtopped. 


CHAL- 


(1) 
Challenge 
for Favour; 


(2) 
Where two 


Perſons are 


to the other. 


CHALLENGE. 


Anonymus Trik. 1 W. & M. 


PON a Trial at Bar the Queſtion was, whethet 

tze Fair called Way-hill Fair, ſhould be kept at Way- 

hill, oz at Anderry ? And one of the Jury was chal- 

leng d becatiſe he lived at Way-hill ; and the Objection 

was, that the Fair occaſioned Manure to impꝛove the G2otnd, 

On the other Side it was conſidered that the Fair occaſioned 

trampling of the G2aſs : This being a Challenge to the Fa⸗ 

voz, two of the Juro2s were won to be Tryers, and their Dath 

was, You ſball well and truly try whether A. (the Jury-man chal- 
lenged) ſtand indifferent between the Parties to this Iſſue. 


Rex & Regina verſus Warrington. & al. Paſ. 
Fo: 3 W. & M. B. R. 


Nfozmation foꝛ a Riot committed in Cheſter; Jt was ſug: 
geſted upon the Koll' that one of the Sheriffs was a Oe- 
fendant, upon which the Venire facias was pꝛayed and directed to 
the other Sheriff. Upon not Guilty pleaded, the Jury found 
them Guilty ; after which it was moved in Arreſt of Judgment 
that the Venire ſhould have been awarded to the Coroner, be⸗ 
caule both Sheriffs make but one Officer, oz rather that both 
Perſons make but one Sheriff; Sed non allocatur : Fo? tho' one 
be challenged, the other may execute the Writ, but he does it in 
the name of both; as where one arreſts a Yan oz neglefs to 
arreſt a Man, the Arreſt oz Neglect, is the Act o2 Neglet of both. 
The Coꝛoners are not the pꝛoper Officers of the Court, in any 
other caſe but where the Sheriff, is abſolutely impꝛoper; not 
where there is no Sheriff at all. If the Sheriff die the Cozoncr 
cannot execute, &c. In the caſe of two Coꝛoners, if one be chal⸗ 
lenged, the other muſt at, and yet both make but one Dfficer ; 
ſo in this caſe one Sheriff is challenged, ergo the other muſt 
at, Mo. 199. | | 


3 Anony- 
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Anonymus. 


ook E being indiied fo: High Treaſon and the Jury called, (25 
' he offered to ask the Juro2s, in ozder to challenge them, ik Jurymm may 
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Anonymus. Mich. 1689. In domo Procerum. 


Debts and Legacies : The Truſtees raiſed the whole Land e 
Monep, and the Heir pꝛayed to have the Land; and this — 
| was oppoſed, becauſe the Truſtees had not applied the giſcharged as 
Money, but converted it to their own Uſe, fo that the Debts and — 
| Legacies remained unpaid : It was reſolved, That the Heir ſhould ache er 
have the Land diſcharged, and the Legatees ſhould take their plied by the 
Remedy againſt the Truſtees ; Foz the Eſtate was Debtoz foz Truſtees. 
; the Debts and Legacies, but not fo2 the Faults of the Truſtees, 
and therefoze is only liable ſo long by the Debts, &c. ſhould oz 
| * 


might 


\ Man limited an Eftate to Truſfees ko: Payment. of 
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—— might be pald. And whete the Land has bozn once its burden, 
and the Money is raiſed, a4 is 1 and the Truſtees liable. 


_ Beſt contra Starafrd, M ch 4 Ann. In Canc. 


˖ e Eſted in Fee, unan her ag lh A. es 
cho 113 T, 1215 egen 15 [02 £92 husband 
Fargo, 48; - 08 215 w of hn gad ber leik for Life, Remainder ta the 
termined'is | tha Kal 9715 N e 
ittendant on 1 55 p35 ln h ut. IJfſug 5 * N marries a 
e cond Pusbäßd and 110 80 0 106 en. 

Ken ga 1555 r c ee 
Eck e the Tru ich it was created is t jt 


thout Taue: As where. a 
the AY ate paid; 
ice in truf, che Term hall 


„ 


50 ko2 a9 Pagan, NG i n 
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n Equit l 1 
Tand ug agreed 10 8 Equity tg e Si tis 18 ets jad 8, fl i cen 9 Lan, 


ſhall go 1 — — therefore looks upon Lind float to 9 Fo as Aw 
Money; and ney, and Money agreed to be laid out in Land, to be in fact 2 
Money *- Real Eſtate, which ſhall deſcend to the Heir; Sed Quzre, If Mo- 
lid out in ney be articled to be laid out in Land, in a Marriage. Settlement, 
Land, asLand. Upon failure of flue, and there is no Iſſue, but Debts by ſim ple 

— whether this * ſhall be taken as Land, and — 


by defeat Creditors? 


Anonymus. 27 7 Juni 1797. At Lord Chancellor's Houſe 


( 3) I T was held, ri, That if one by Will oz Deed ſubjet his Lands 
. Linds 1 to the Payment of his Debts, Debts barred by the Sta- 
a pay Debt, tute af imitations ſhall be paid ; fo2 they are Debts'in Equity, 
L Bebe barred and the 8 remains; 3 Statute has L. * ed that, 
Fc of Limi. 100 fl 2+ It was held, That if 
— | che To de ou aud 82 Intereſt hath out-run the Penalty, 


ratio $ 

be paid.” 5 ball not me Intereſt beyond the Penalty; fo2 the Deſign of 
Where Bond the @ettlement was not to increaſe the Debt beyand what is due, 
ye hoy | Fecurity z þoweyer, if the Deviſce oz Truſtee 
yond the Pe- in a regſonable Time, be Gall, after ſuch negle, 
ole. ep. MOM: Pour per Lone, en Chancelloz, 


Ano- 
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- gatees ſhall have the Advantage of it; and fo2 want of them the is due, ſhall TH al | 


the Moztgage; foz he ſtands in the Place of him that aſſigned, own Right. 


mitted, per Cowper, Low Chancelloz. 


as a Legacy muſt be taken to be a Gift 02 Gꝛatuity: And there be- Legacy muſt 
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Anonymus. Mich. 6 Ann. In Canc. 


F a Truſtee 02 Executoz compound Debts 02 Poztgages, . 
and buy them in fo2 leſs than is due upon them, he ſhall Taue buy- 


ing in Debts 


not take the Benefit of it himſelf, but other Creditozs and Le: for leſs chen © / 


Benefit ſhall go to the Party who ts entitled to the Surplus; abs 2 N. x £048 
but if one acts fo2 himſelf, and being not in the Circumſtances of whole. O- 2 I | 
a Truſtee 02 Executo2, buy in a Yoztgage fo2 leſs than is due, oz **vil of 79 L 
fo2 leſs than it is wo2th, he ſhall be allowed all that is due upon ſing in bis 5 


viz. the Poztgagee, who might have given it to him gratis; and 
what is due muſt be the Meaſure of our allowance, and not what 
he gave; fo2 that might have been moze than it is woꝛth, as well as 
leſs ; and ſince he runs the Hazatd if loſs happens, he ought to 
have the Benefit in cale it turns to advantage: So ſaid and ad- 


Cuthbert contra Peacock. Mich. 6 Ann. In Cinc, 


Owed his Niece A. 100 I. by Bond, and having two (65 
* other Nieces B. and C. makes his Will, and bequeaths Cesc © + 

3001, to his Niece A. and to his two other Mieces 2001. a piece. greater or 
After that he bozrowed another 100 1. of his Niece A. and being . bis 
indebted to her in 2001. died; and to pꝛove the 300 l. ſhould go in be eien 
Satisfafion of the Debt, M. Vernon inſiſted, that it was the Rule 
in Equity, and had been often decreed, That where a Teſtatoꝛ being 
indebted, gives his Debtee a Legacy greater than his Debt, 
it ſhall go in Satisfaction; fo2 a Man ſhall be intended to be juſt 
befoze he is kind; otherwiſe where a Legacy is leſs, fg2 that is 
neither to be juſt no2 kind, and ſhall not be taken to go in Satil⸗ 
fation of any part. Cowper Low Chancelloꝛ ſaid, Jt might be 
as good Equity to conſtrue him to be both juſt and kind, if he 
intended to be both; That ik any part of this 300 I. be applied to 
the Payment of the Debt, as fo2 ſo much it is not a Gift, where- 
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ing Aſſets, and ſome Pꝛooks of the Teſtatoxs greater kindneſs be caken co | 
to A. than his other Nieces, his Lo2dſhip decreed her the whole! it 9 
300 l. over and above her Debt. 


E 2 Kemp 


156 CWANIC I 7. 


Kemp contra Coleman. Mich. . acation, 6 Ann. 


6 ER eundem Dominum Cancellar. inter Kemp & Coleman, 
— a Mich. Vac. 170%. It was laid down as a Rule in Equity, 


part of Por- That where the Son without the Puvity of the Father oꝛ Parent 
rion without treating the Match, gives a Bond to return 02 refund any part 
vity, is void. Of the JPo2tion, tis void, 


c:) Grimſton contra Lord Bruce & Ux. In Canc. 1707. 


Lands devi- 
ſed to J. S. 


paying the * Deviſed his Lands to J. S. and his Heirs, on Condition 
ichn 2 II to pay 200001. to the Heir at Law, viz. 10001. per Au- 
Years, at num, fo? the firſt ſirteen Years, and 2000 I. per Annum after 
10001. per that, till the whole ſhould be paid; the Heir entered fo Non-pay- 
entred x Ment of one of the 10001. per Annum, and J S. bzought his 
Non-pay- Bill; and it was objected, That the Condition reſtozes the Hetr, 
— and that Chancery ought not to aid in Disheriſon of him: But it 
and Deviſce Was reſolved by Cowper, Loꝛd Chancelloz, 

reliev'd, ff, That the Entry of the Heir in this caſe, was only to info2ce 
In caſes of the Payment of his Pzincipal, as where a Yoztgagee enters; 
Forfeicure, und that the Court can give him Intereſt fo2 the ſame from the 


Equity can Time it became payable, and that where-ever the Court can give 


they can give Satigtation 02 Compenſation fox a Bzeach of Condition, they 

Satisfaction. can relieve. 7 

Intereſt. 2dly, That fo2 every roco l. from the Time it betame pay: 
able, the Legatee oz Heir ſhould have Jntereſt, becauſe both the 
Sum and Time of Payment were certain and paſt. 

Taxes. 2dly, That there is to be no dedutton of any Tares, becauſe 
it is not to iſſue noꝛ arife from the Lands, but fs given as a 
Sum in grofs, ſecured by Entry on the Lands foz Nonpap- 
ment. . 


Higgins contra Derby. Mich. Vacation, 6 Ann. 


Remainder of Tine of a Term of years was declared to the put 
a Term limi- band foz Life, Remativer to the Nike fo2 Life, Rematn⸗ 
teck usb. der to the firſt Son of their Bodies, and the Heirs Pale of the 
Limitation in 2BODP Of ſuch firſt Son (and ſo on to every other Son) and fo2 want 
Tante 1 of Sons, then to the Daughters of the ſaid Pusband and Wife : 
was contin · The Pusband and TUife died, and there was no Son of the Par⸗ 


gent and ne- tfage, but there was a Daughter, and the Queſtion was, TWhe- 


ver took Ef. ther the ſhould take by virtue of this Limitation, it being after a a 


bl Limitation in Tail to the Sons? Et per Cowper, Low Chan- 


ſhall.cake ; o- celloz, TUhere the Limitations to the Sons ever took effet, and 
therwiſe not. 2 | the 


wp „„ amd aw 


—— — 


pn CHANCERY. 137 


e Eſtate veffed, the Remainder and Limitation to the Dangh: 
858 becomes void : But if there never was a Son, as it happen: 
ed in this Cale, the Remalnder is good; fo2 the Limitation muſt 
be — — be a Son, then to him, if no Son but a 
Da tm alc IL. ER nat. 5 8 

But upon reaving the Settlement it äppearen to be thus, And 
in Default of Iſſue Male of the Body of the ſaid Husband, then to 
the Daughters: And theref6)e it was held, That the Þugbind took 
an Eftate Tail, and fo2 that reaſon the Limitation to the Daugh- 
ters — held void, being after a plain Limitation in Tail to the 
Hitsband. | 


Whitlock contra Waltham. 27 Jan. Hill. 7 Ann. At k 
the Rolls. N er 


HE Interett of a Mortgage was pald to and receiud by the dle geee co 
Sttivener that put out the Money; the Scrivener proved is good, if he ö 
inlolvent, and the Queltlon was, who ſhould bear the Lols? And be che Boad [ 
it was admitted in this cafe, Firſt, _ - 1 
That ik the Scrivener be intruſted with the Cuſfody ok the 
Bond he may receive the Jntereſt; and tho' he fails, yet the 
Yortgagee ſhall bear the Loſs: And that ſo it is alſo in ſuch 
caſe, if he receive is Paincipalnd deliver 7 the Bond; koz be- So of Princi- 
ing intrüſten with the Security it (elf, tt chall be petumed, he fg pe if beige 
intruſted with a Power over it, and with a Power to receive the Bond; 
JPuncipal and Jntereſt, and the rather becauſe the giving up of 
the Bond upon the Payment of the Honep, is a Diſtharge 
thereof; otherwiſe, if the Dbligee take away the Bond, fo2 then 
he hath no Authozity to receive any Money. | 
2dly, Ik a Strivener be intruffey with the Moztgage⸗Deed, not Ocherwic of 
the Bond, he hath only Authozity to teceive the Jntereſt, but not Borns se. 
the Pꝛint ipal; becaulſe the giving up the Deed is not ſufficient to 
reſtoze the Effate, but there muſt be a Re-conveyarice; whereas 
oe 8 up a Bond, is in Law, an extinguiſhmenf- of the 
t. N ; 
- 3dly, That tho the Scrivener has neither the Culkobp of the !f Mortgage 
Yortgage no2 the Bond, pet if the BYoztgagee agrees that the during Mon- 
Woxtgago? ſhaif pay the Intereſt to the Scrivener, the Jiitereſf e's Life, 
niay be well paid to the Serivener, as lang as the Boxgugee — 
es. | nor Mort. 
Athly, That if the Yoztgagee dies, and his Executoz comes sss. 
to the Serivener and receives Intereſt of him, and at his Hands, AoT after bis 
that became due after the Death of the Moztgagee; fhis is a cutoragreero 8 
good Payment; and if after ſuch Receipt the Scrivener bꝛeaks, - _—_— or | 
the Moztgagoꝛ ſhall not bear the Loſs ; fo2 it was the Boxtgagee nn 
that truſted the Scrivener, and the Executoꝛ came into the Agree- 
ment, and thereby renewed it, ſuppoſing it was —— _ 
eath 
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158 CHANGER V. 


Death of the Boztgagee, but it was rather an Agreement than 
an Authozity and could not dye with the Party. Nota, This was 
the pzincipal Caſe, and affirmed by Cowper, Loꝛd Chancelloz. 


York couraStone, & al. Nov. 16. Mich. 8 Ann: In Cane. 


(19) "P"HREE Perſons being jointly intereſted in the Truſt of a 
£ Term of Pears, one of them moztgaged his third Part; 


i voke a Will and the Queſtion was, whether the Jointenancy was ſevered in this 
„ a coto, but Caſe? Jt was admitted to be a lettled Point in Chancery, That 
| Jointenancy it H. makes his Will, and deviſes his Land to one in Fee, and 
| of che Truſt after moztgages his Land to another in Fee, this is no total 
| of a Term. Revocation, but the Equity of Redemption ſhall paſs by the De⸗ 

.- + viſe: But Cowper, Low Chancelloz, held, That a Jointenancy 
| . is an odious Thing in Equity; that as to the Caſe of the (ill, 
| it might be fo2 the Benefit of the Moztgagoꝛ, that his TUtil 
ould not be revoked ; but that it is to the Diſadvantage of the 
Moztgagoꝛ, that the Jointenancy ſhould continue; becauſe, if he 
happen to dye firſt, all his Eſtate and Intereſt goes from his 
Repreſentatives to the Survivoz, unleſs it be conſtrued a Seve: 
rance. | 


Dake Hamilton contra Lord Mohun, 20 Mali, 9 Ann: 


2 7.1.2 Ane of the Parriage-Articles was, That the intended 
1 — — Husband ſhould within two Days after the Marriage, foꝛ 


4 to releaſe the the Peace of the Family, releaſe the Guardian of the young 
| * _ Lady (the Lady Gerard) of all Accompts of the mean 2ofits of 
1 two Days af. Alt Eſtate that belonged to the Lady: Et per Cowper, Loꝛd Chan- 
ter, of all Ac- Cello, Admitting there was no Surpztze oꝛ Concealment, yet this 
| Nelke prof, Covenant ought to be ſet aſide as extozted from the Hugband, 
1 ſer aſide in WHO could not have the Daughter but upon theſe Terms; and 
' Equity. that where-ever a Mother oz Father, oꝛ Guardian, inſiſts upon pꝛi⸗ 
. vate Gain 02 Security fo2 it, and obtains it of the intended Pul⸗ 
band, it ſhall be ſet ande; koz the Power of a Parent o2 Guar⸗ 
1 dian ought not to be made uſe of to ſuch Purpoſe: You ſhall not 
4 have my Daughter unleſs you do ſo and ſo, is to ſell Childzen 
1 | and Matches. And he held theſe Contraits with the Father, &c. 
to be of the ſame Mature with Bzokage-Bonds, &c. but of moze 
- miſchievous Conſequence, as that which would happen moze fre- 
quently; and that it is now a ſettled Rule, That if the Father on 
the Marriage of his Son, take a Bond of the Son, that the Son 
tall pay him ſo much, &c. 'tis void, being done by Coercion 


while he is under the Awe of his Father. 
| "I: G9 Corbett 
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Corbett & Ux. cm Maidwell. Trin. 9 Ang,” 


HO LN 38 FF 1241 %, 

A Bill was brought koz raffing the lite s Poztion out of a * 2 
A reverſionary Term erpetant-on her Father's Death: The ae n © 
Ca was, Thomas Maidwell, the F ather of the Plaintiff's mainder after 

; Wife, upon his Varriage, fetten to the Uſe of himſelf fox Like, Been 

Remainder to Truſtees faz 500 Pears, Remainder to the peirs £ waiting 

Male of his Body by his intended Wite, and if he ſhould. happen P-ugbeer's 
fo dye without Jſlue Male ol his Body by bis Wife, and there fcb an age 

| ul 1 — 02 moze Daughters of their two Bodies, which or Marriage; 
hquid be unmarried, or not provided for at the Time of his . — 

Death duch Daughter (if but one) ſhould have 20001. and. 30 J. bitte he, 
per Annum iſſuing out of the Profits till the Poztion ſhould: be- be raiſed in 
ame due; the JPontion ta he payable at Age of Elgbteen, o 5 oy 
Day of Marriage, and a Power foz the Truſtees to raiſe it hy 
Sale oz Moꝛtgage of the Term, 62 Perception of Pzofits;:-There 
being but one Daughter of this Marriage and na Son, the Mile 
dien, and the Daughter being above the age of Twenty-ong, and 
married to the Plaintiff, the Queſtton was, whether the Truſtees 

could xaiſe her Poztion in the Life of her Father? and on great 

Conſideration it was held by the Low Cowper, Lad Chanceliog 

Iſf, That tho' a Term is limited in Remamder to canmaence 

alter the Death of the Father, yet if the Truſt is to raiſe a 
2oztian papable at the age of Eighteen, oz Daß of Morriage; 

thaut queſtion the Daughter thall not wait the Death of: her 

Father, but at the Age of Eighteen, o2 Marriage, may compel” a 
Sale of the Term. F = e 

2dlp, Oo it is ik the Truſt of a Term fo2-raiſitig Davghters 5. ic n con- 

Portions be limited to take effett, in caſe the Father diescithaut ciogency, and 
Iſſue Male by his Cite, and the Wife die without Iſſue Bale, cb 
wow 3 in ſuch cafe the Term is (aleable in the Life 775 — _ 

e Father. ; 1 3 
That (9. fax it had been carried already, but he doubted whether 

he could have gone ſo far in caſe the Matter were Res integra; 

but that the reaſoning upon which it had been founded was, That 

by the Death of the Mother the Poſſibility of Iſſue Male was 

ertinit » That all that was contingent in the Cale has happened: 

It is become impoſſible that there ſhould be Iſſue Male, and as 

to the Father 's Death, that's, not contingent, fo2 ali Men mulf 

die, and it is now the ſame Thing to ſap, when. the Father ſhall 

n Iflug Male by his Mike, as to lay. when the Father 
Ind ik this caſe had gone no farther, it had been no moe than 

that the Father is Tenant fo2 Life, Remainder to Truſteeg ko 


309, Years ka raiſing Daughters Poztions papable at the Age of 
_ Eighteen, 


© THANCERY. 


Eighteen, oz Marriage, and now all contingencies being hap⸗ 
pened, and out of the Cale, it ſhould ſeem within the reaſon of the 
firſt Reſolution. ER 

That the Caſe of Greaves and Mattiſon, 2 Jo. 201. comes 
fully up to this Reſolution ; Sir Edward Greaves made a Settle- 
ment to the Tife of himſelf fo2 Life, Remainder to the Uſe of his 
firſt Son in Tall Male, Remainder to Truſtees fo2 fozty Years, 
Remainder to himſelf in Fee: The Term is declared fo be in 
Truſt, that in caſe it ſhould'happen- that the laid Sir Edward 
ſhould die without Jiſue male of his Body, then the Truffees ſhould 
raiſe 5000 l. fo: Daughters Poꝛtſons payable at the Age of 
Twenty-one, oz Marriage, with a Pꝛobiſion fo2 maintenance in 
the mean Time. © The lte died, leaving two Daughters, and 
no Ifſiie male, and by Pemberton, Dolben and Raymond, it was 

"NY reſolved, That the Right to the Poztion was veſted by the Mo- 

...-_ - thet's Death without Jſſue male in the Life of the Father; foz 
-- © otherwiſe the Father might live lo long that the Poztfons might 

z | be of fittle Service. SOT 2. AW 

3 "Thus far the Court has gone fo2 Convenience, that young 

i Momen may have their Poztions when they moſt want them. 

1 But not be» © But in the p2incipal Caſe, the Daughter, who is the Sub⸗ 

in _ Con- ſet. of this Pꝛoviſion, muſt be a Daughter unmarried o2 unpꝛo⸗ 

| beppened. wided fo2 at the Time of the Father's Death, which is a Con⸗ 

"= - tingencp not pet happened, and therefoze it comes not within the 

1 reaſon of either ort the Rules. © © | 

4 As to the 30 l. 175 Annum koz maintenance he held, That muſt 

A be intended in cale the Father die without Jſſte male, leaving a 

1 Daughter under the Age of Eighteen, oz not married, becauſe 

x otherwiſe this Abſurdity muſt follow, That the Daughter mult be 

i paid Maintenance⸗Monep in the Life of the Father, out of the 

Ty Pzofits of a Term that is not to commence till after the Fa- 

| | | | | ther's Death. *% * 

5 That this caſe was too ſtrong fo2 the Court to attempt co 

1 get over, and to do it would create great Confuſion ; and it would 

be to no purpoſe foꝛ any one to make Deeds, if the Arguments of 
| Convenience 02 Jnconvenience ſhotld pꝛevall to over⸗rule them. 

| . 


1 Whitecomb contra Jacob. Trin. 9 Ann. In Canc. 


| Mech, 1 one imploys a Fato2 and intruſts him with the diſpoſal of 
E | Goods in be 1 Merchandtze, and the Fatto2 receives the Money and dies indebt⸗ 
1 Hands of the E t debts of a higher Nature, and it appears by Evidence, that 
1 ror not this Money was velted in other Goods, and remains unpatd, thoſe 
3 Debes of a ©00ds ſhall be taken as part of the Perchant's Eſtate, and not the 
1 ſuperior Na- Fatto 3; but if the Fato2 have the Money, it ſhall be looked upon 
and mult firſt anſwer the Debts of a ſupe- 
| | tioꝛ 


ene or de as the Fackoz 's Eltate, 
| 1 


4 
* ney. 
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CHAPL ATI N. 161 
tog Crevitozs, 8c. fo; in regard that Money has no Ear-mark, 
Equity cannot follow that in behalk of him that imploped the 

Fatoy. | 


Vane verſus Lord Bernard. Mich. I Georg. In Canc. 


D RD Bernard upon his Marriage, in conſideration of a 14 
. Potion of 10000 l. ſettled the Caſtle of Raby, &c to the set ee 
Cle of himſelf fo2 Life, without Impeachment of Waſfe, Re- pulling down 
mainder to his Son fo2 Life, &c. The Son bꝛought a Bill! Ct! 
againſt his Father the Lozd Bernard, to enjoln him from pulling sia T.. 
down the Caſtle ; and Cowper, Low Chancelloz, granted an Jn- aaac for Life, 
junction, becauſe this was an abuſe of the Power and derogato- „d. 
ry to the Gant ; the Intent of that Paivilege being only in ower 


to cut down Timber, and open new Pines. 


C HAP L AI N. 


Brown verſus Mugg. Mich. 12 Will. III. B. R. 


IRE SPASS foz taking his Tithes in Inkborow: . (:) 
By a ſpecial Aer dic it was found, That the Defendant — Chaſe 
being poſſeſſed of the Benefice of Stockton, and a Chap- 4ioary is not 
1 lain extraoꝛdinary to the King, was preſented, inffituted — of a 
and induſted to the Reftozy of Inkborow, being above the annual vithin , 
Ualue of 81. per Annum ; That the Benefice of Stockton did H. c 13 & 
thereby become void, and continued ſo fo2 two Years ; when the! 
Defendant was p2eſented to it again by the King, as upon a 
title of Lapſe, and thereunto inſtituted: and induced; and that 
Stockton was above the Qalue of 81. per Annum. Et per Cur. 
1ſt, A Preſentation of the Ring of his own Chaplain does im- 
po2t a Oilpenſatton which the King himſelf, as ſupzeam Owinary, Difpencirien 
has a Power to grant, and he ſhall have the Benefit of holding 2 
a Plurality without any previous Diſpenſation : But if the de ing pe. 
King's Chaplain be pzeſented to a ſecony-Benefice by a Subjeck, ſors his 
a Oilpenſation is neceſſary, and muſt be obtain d befoze his In- Cee g 0+ 


fiitution to the ſecond Living, 1 A Chaplain extraozdinaty is ce. 
not 


r + — 4 N 2 c C E r 8 Td 
* 8 * _ _— * —_— — —— n * — — * 


r aw 


— — — 


—— —— E ˙ - ere 


105 4 Charitable Uſes. 


not à Chaplain within the Benelit of the Statute of the 21 H. 8. 
c. 13 & 14. bit only the Chaplains in Dwinary. Judgment fo the 
Plaintiff, which was affirmed in Cam. Scacc. by a Majozity of 
one. Note, pe has no waiting Time, but has only an Entry 
of his Name in the Book sf Chaplains, A Chaplain within the 
21 H. 8. ouſt to be retatn'd under Seal. 3 Cro. 424. Godb. 41. 

f the King have a ſpecial Title and peeſent generally, tis void. 

ob. 302. Et pet Holt, after Inſtitutton and Jndufton a Pye- 
ſentation by the Wing is void, the* it be ad corroborandum; but 
he mkſt obtain a Patent of etp2eſs Gzänt. | 


Charitable Uſes. 


Dominus Rex verſus Lady Portington. 4 W.& M. 


. | Na Traverſe to an Inquiſition poſt mortem Annæ Bar- 
Abolure De- low the Jury found fo2 the King, by reaſon the ſaid 
Addict Anne had deviſed her Land to ſuperſtitions Ales: But 
can be admit. a Caſe wag made as followeth, 


re of. Anne Barlow debiſed to the Lady Portington and her Heirs, 

ſuperſticious Abſolutely without any Truſt ; That ſhe did it fo2 the Good of 

1 her Soul, and that the Deviſee owned that this Eſtate was not 

* her's, but belongen to God and his Saints. The Queſtion was, 

- Uhether this Devile cod be averred to be in Truſt to a ſuper- 

ſtitious Ale? And the Court ok King's Bench held it could not, 

and that both from the Statute of Frauds, and from the Nature 

of the Thing. Suppoling the Deviſee was a Nun, it was con- 

ſidered how the Law was then; and the Court held, That a 

Monk now might pur chale, becauſe that part of the Canon Law, 

whereby his Dilabtlity aroſe, is nom aboliſhed, and the Common 

| La takes no Notice of him. | 

22 After this, viz. 26 May, 1693. an Infoꝛmation was preferred 
mation in In the Exchequer foz-a.Diſcovery, and an Application ok the De- 

cacc. viſe to an Ale truly charitable. - A 

Scatare of And it was held, 1ſt, That the Statute of Frauds did not bind 

Fraud, the King, but took Place only between Party and Party. 

2dly, That the King, as Head of the Commonwealth, is obli⸗ 

fed dy the Common Law, and fo? that purpoſe intruſted and tm- 

3 Powered 
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Charitable Ules. I 


powered to ſee that nothing be done to the Diſheriſon of the Device ro ſu- 
Crown, 02 the Pꝛopagation of a kalle Religion, and to that end p::*:irious 

entitled to pꝛay a Diſcovery of a Truſt to a ſuperſtitious Ale. Cn e 
zdly, This (ſe being ſuperſitious, is meerly void, and koz that be H-i- nor 


reaſon the King cannot have it: Yet however it is not ſo far Kios ll 


have ic, bur 


6 — 


vold as that it ſhall reſult to the Heir, and therefoze the King che King ſhall 
thall oꝛder it to be applied to a pꝛoper ale, apply ir o a 
. Uſe. 


Mr. Attorney General contra Shelley, 1712. In Canc. 


8 R. Combe deviſed an Annuity: out of his Land fo2 the (2) 
Maintenance of Watford School; and now upon a Bill in 79, 5 to: 
Chancery bzought by the Attomey-General on the behalf of the be, all che 
Charity, it was obje#ed, That all the Tertenants of the Lands T-*c*aancs 
charged ought to be bzought befoze the Court: Sed Cur. contra: | = i — 
Foz every part of the Land ts liable, and the Charity ought not 

to be put to this difficulty; but the Tertenants map, if they ſeek 

a Contribution, unvertake to make them Parties to the Inkoz⸗ 


mat ion, oꝛ help themſelves by ſuch Courſe as they think fit, 
Genner verſus Harper. In Canc. Trin. 1714. 


Rent of 201. per Annum out of the Eſtate Tail koꝛ eret- 3 


ing of a F2ee-School, and ozdered that his Erecuto2s ſhould pur- ricable Utes, 
chaſe other Lands fo2 the Maintenance of the ſaid School: This nod in uri. 
Will was made befoze the Statute of Frauds, but the Teftatoz aus be 
died after ; And now it was held by Harcourt, Lozd Chancelloz, Wirneiſes, is 
that at Common Law Lands were not deviſeable; That the 

31 H. 8. impowers the Owner to deviſe, but as much requires 

that his Till of Lands ſhall be in wüting, as the Statute of 

Frauds requires his (ill of Lands ſhould have thꝛee CUitneſſes ; 

and therefoze if ſuch Mill want but one TUitneſs, it is void to 

all Jntents and ]urpoſes ; and the Statute of the 43 of Eliz. 

which favour'd Appointments to Charities, is now repealed pro 

tanto by the Statute of Frauds. | 


A Tenant in Tail made a nuncupative Til, and gave a (3) 


Y2 Churches, 
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Churches, Chappels, Church- 
wardens, &c. 


Woodward verſus Makepeace. Trin. 1 W. & M. B. R. 


(1) OODWARD, who lived in the Dioceſe of Litch- 

H. only oc- | field and Coventry, but occupied Lands in the 
. Pariſh of D. in the Dioceſe of Peterborough, was 
© Pariſh is tax- | there taxed in reſpet of his Land, as an Inhabi⸗ 
81 tant, towards a Rate fo2 new caſting of the Bells, and becauſe he 
e refufed to pay, was cited into the Court of the Biſhop of Peterbo- 
rough, and libelled againſt fo2 this matter. Et per Cur. 1ff, This 

3 is not a citing out of the Dioceſe, within the Statute 32 H. 8. 
2 Poph. c. 9. f02 he is an Inhabitant where he occupies the Land, as well 
2 Brownl. 10. AS where he perſonally reſides. Vide Cro. Jac. 321. Cro. Car. 97. 
2 103. 2dly, Tho he does not perſonally live in the Pariſh, yet by 
1 Bul 20. Having Lands in his Þands he is tarable; and whereas it was 
2 Ro. 291. pꝛetended the Bells were but Omaments it was held, they were 
2 fo. K e. more than mere Oꝛnaments; that they were as neceſſary as the 
Steeple, which is ok no uſe without the Bells; and Holt C. J. ſaid, 

I he be an Inhabitant as to the Church, which is confeſſed, how 

can he not be an Jnhabitant as to the Oꝛnaments of the Church? 


Ball verſus Croſs. 


OI 1 Inhabitants of a Chappelry within a Pariſh were pꝛo⸗ 
of a Chappel- ſecuted in the Eccleſialfical Court, fo2 not paying towards 
ry are liable the repairs of the Pariſh Church; and the caſe was, thoſe of the 
cockeRepairs Chappelry never had contributed, but always buried in the Bother 
eher-Church, Church, till about Henry the Eighth's Time the Biſhop was 
— p2evailed on to conſecrate them a Burfal-place, in conſideration 
yes dot Of which they agreed to pay towards the Repair of the Pother⸗ 
where there Church: All which appeared upon the Libel 5 and Hole Chicf 

s only + Juice held, 7 
: That by Common Law the Pariſhioners of every Pariſh are bound 
to repair the Church, but by the Canon Law the JIarſon fs obli⸗ 
London. Zed to do it, and ſo it is in fozeign Countreys, In London the 
| Pa 
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Churches, Chappels, Oc. . 


Pariſhioners repair both Church and Chancel, tho' the Fzeehold 
is in the Parſon, and it is part of his Glebe, fo2 which he may 
bring an Ejetment. 

In the pꝛincipal Caſe, thole of a Chappelry may pꝛeſcribe to be 
exempt from repairing the Mother⸗Church, as where it buries 
and chiiſtens within it ſelf, and has never contributed ta the Mo⸗ 
ther-Church ; koꝛ in that caſe it ſhall be intended co-eval, and not 
a latter Erefton in eale of thoſe of the Chappelry ; But here it ap- 
pears, that the Chappel could be only an Ereitton in eaſe and favour 
of them of the Chappelry; F02 they of the Chappelry buried at the 
Mother Church till Henry the Eighth's Time, and then under- 


took to contribute to the repairs of the Mother⸗Church. 


Pierce verſus Prouſe. Trin. 7 Will. III. B. R. 


G aſſels d a Rate fo2 Repairs (3 
of the Church, and after libelled againſt a Parichioner fo2 23238 
not paying it. Et per Cur. being moved fo2 a Prohibition, — ue 
if, The Pariſhioners ought to aſſeſs the Rate, and not the rimioners not 
Church-wardens, 2dly, The Pariſhfoners are only bound to re- — rcxgg_ 


pair the Church, and not the Chancel, fo2 that is to be repaired - 
by the Parſon, | 


Harman verſus Renew. Mich. 7 Will. III. B. R. 


Na Potion fo2 a Prohibition to a Suit in the Conſiſtozy- ,. (4 
Court of London, on the Stat. 22 Car. 2. cap. 11. which Suech, 
unites the Pariſh of St. Mary Bothew, to the Pariſh of St. Swi- at Common 
thin, agatnſt the Pariſhioners of the Pariſh of St. Mary B. to — of 
have a Contribution to the Repair of the Church of St. Swithin, 
Holt C. J. laid, That at Common Law, by Concurrence of 
Parſon, Patron, and Dwinaty, Churches might be united to 
one another, but not Parithes. 
Jt was ſaid, per Powell J. in a Caſe in C. B. That Union was 
of Spiritual Conuſance till 37 H. 8. c. 21. and then the Tempozal 
Court took Conuſance of it; and that the Jncumbency of the 
Churches united ts ertini ; But Tithes and Modus continue after- 
wards : But per Treby C. J. The ancient Church o2 Recco re- 
mains not, but this is a new Creature, a new Church, new Pa⸗ 
tronage, a Novum aliquod tertium. | 


| Morgan 


166 Churches, Chappels, Cc. 


Morgan werſus the Archdeacon of Cardigan. Hull, 
8 Will. III. B. R. * 


1 ANDAMUS to the archdeaton to ſwear a Church · warden 


Mandamus to being duly elefed z the Archdeacon made this Retozn, That 

ſwear in 2 he was Pauper lactarius & ſervus minus habilis, &c. and thereupon 

den, inſuffici-· d peremptozy Mandamus was awarded; Fo2the Church warden is 

ent, and a pe · q tempozal Officer, he has the Pꝛoperty and Cuſtody ok the Pariſh⸗ 

rcmprocy Soods, and as it is at the Peril of the Pariſhioners, ſo they may 

granted. chuſe and truſt whom they think fit ; and the Archdeacon has no 
Power to elef o2 controll their Election. 


Britton verſus Standiſh. Hill. 3 Ann. B. R. 
(65 RITTON was libelled againſt in the Spiritual Court by 


48 My. Standiſh the Parſon of the Pariſh, fo2 not coming to 


in the Fccte- his Pariſh⸗ Church on Sundays, to which he pleaded, That he 


ſſaſtieal Court ent to another Church moze commodious fo2 him: Upon this 


bo hie Per: matter ſuggeſted, there was a Pzohibition, and the Plaintiff de- 

Church. Clared therein; and the ſingle Queſtion was, TUhether he was 
compellable to go to his Pariſh⸗ Church? Jt was ſaid he was 

compellable, becauſe every Parſon was obliged not to allow a 

Pariſhioner of another Pariſh to partake of Sacraments with 

him. Vide 2 Spel. Conc. 141. Lyn. 184. 233. Reform. L. Eccl. 106. 

Sparr. Coll. 77, 78, 126, 236, 237, 181, 31. Rubrick in fine; 

and that this is allowed by Common Law 2 Rol. Re. 438, 455. 

Hard. 406, 407. in Point, and that the Spiritual Court is to 

judge of the Excuſe. March 93. And by the Ac of Unifoz- 

 mity, every Man is required to reſort to his Pariſh⸗Church: 

On the other ſide *twas argued, That the Diſtribution into Pa⸗ 

riches was by the Common Law, and that if this Diſtribution 

did in conſequence bzing People under a new Obligation, 

ſuch Obligation ought to be examinable by the Common Law; 

that the Statute: of Anikoꝛmity has been always looked upon as 

ſufficiently complied with by going to any Church, and the 23 El. 

impoltes the Penalty upon any one that abſents from Church, 

contrary to the r'Eliz. and that if theſe Ads are conſtrued to give 

a Jurisdiction, that Jurisdifton muff be to the Courts of the 
Common Law and not the Eccleſiaſtical Courts. 5 

Entire ne- In this caſe it was agreed, That every Man was obliged to 

SENT go to ſome Church o2 other, and that an intire negle# was pu⸗ 

puniſhable in Hiſhable in the Eccleſiaſtical Court; and that it was a good 

— — Charge prima facie, That a Man went not to his Pariſß⸗ 

e court Church, becauſe he ſhall not be ſuppoſed to go to any other: 

And the Court ſeemed to be of Opinion, That tho' the = of 

| I ni⸗ 


2 


A Prohibition was prayed to/a'Suit in the Spiritual Coutt, (7 


are only a Coppozatton capable of Goods, but not of Inhetitante. 


Rex & Regina verſus Larwood. Hill, 6 W.& N. BM 


riff ſhall be choſen by the Bapoz, Sheriffs, and Aldermen only; and der ace nw © 
that the Defendant being choſen by the Mapoz, Sheriffs and A{- <x-mpr by 3 
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Church of England, &c. 1 n 
Cinifozmity be taken to be introdutive of a new Lam, pet te 
Thing being purely of Eccleſiaſtical Conuſance, and proper fa: 
their Examination, a Conſultation ought to go; but there was 
no Reſolution, | £ 36 DEE Gn” 


Preſgrave verſus the Church-wardens of Stirevsbüry. Hl. 


[ 


where the Pariſhioners preſcribed to diſpoſe” of the Peng, e. 
crcluſive of the Dꝛdinary: Sed per Cur. That cannot be: The ſeribe to di.. 
Oꝛdinary s not ating might be becauſe there was no occaſion fo pole of Fews, 


excluſive of 


his intermeddling ; but that cannot veſf the Right in them who. Ocdigary: 
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Sed adjournatur. 
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Diſſenters, t. „C 
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, negleting and refuling to-take upon ſpim the - Difice of Informrios 
b Sheriff of Norwich, ſetting fozth the Charter ok kf. 4. Gow. © 
whereby that City is made a County, and to have ting dim the Of. . 
Sherllks to be cholen by the Commonalty, and alſo the Charter of des ofsberif. 


Car. 2. conürming the fozmer, bat granting farther, that ane She Aale n. : C ky 


\ N Infozmation was erhibited againſt the Detendant fo . 61 


the Tolera- % 


dermen, had notice, but did not appear no take the Daths, noz take % . aa 
upon him and execute his Office: Che Defendant pleaded the Stat. from doing Py 
13 Car. 2. and that he had not qualiſied himſelt by taking the Sa⸗ 4 li ens 
crament accoming to the Uſage of the Church of England, within emo. 
a Pear befoze the Election: The Attozmey-General replied, That by for Offices, = 
Law he ought to have done it; the Defendant rejoined, the A en © 


Stat. e. . 
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ss Church of England, &c. 
3 of Toleration, and that he was a Pꝛoteſtant Otfſenter, and ex: 


©.” cufedby that Statute, and thereupon there was a Demurrer. 
All the Judges concurred; firſt, That the Rejoinder was 4 
Dteparture, becauſe it did not foztify the Plea, and ſhould have 
© - .. . beenpleaded at firſt, when he had an Oppoztuntty and might have 
N 1 2dly, That the Toleration-A# is a pzivate Statute, and the 


vate Sta. Court can not take notice of it, unleſs it be pleaded; and the 
' _ Reaſons are, Firſt, becauſe Time out ok Pind there was an 
e eſtabliſhed Church of England, and an eſtabliched Diſcipline in the 
Church, which all Perſons were bound to obſerve befoze the Re. 
8 4 kozmation. Vide Lyn. 8. And all Perſons are obliged to do ſo by 
7 the Statute of Ed. 6. and Q. Eliz. and the Law took no notice 
pk Diſſenters till this Ack. 2dly, Becauſe the Ack does not ex: 
+ tend to all Difſenters, but only to luch Diſfenters as go to 

the Quartter:Sefſions, and take and ſubſcribe the Declaration. 
4 An the reſt of this caſe the Court differed ; S. Eyre Juſtice, 
held, 1ſt, The Mapoz, Sheriffs and Aldermen, had no Power to 
make ſuch Election, becauſe the Charter granted by Hen. 4. to 
the Commonalty-could not be diveſted, but by Surrender oz by 
-Fozteiture, 2dly, Becauſe the Dekendant was rendered incapable 
bp the 13 Car. 2. and ought not to be twice punithed, viz. loſe his 
Office by virtue of the Statute, and be puniſhed at Common Law 
bp Judgment in this Inkozmation: And he relted on a Caſe which 

. 48 nowpubliſhcd in 2 Vent. 247. | | 

1 8. Eyre and Holt C. J. contra; They held the Election good, 
nmotſuſthſkanding the Charter ok H. 4. not that the King can re: 
© . fame an Intereſt he has already granted, unleſs the Gzantee con⸗ 
5 cur; but in this caſe the Cozpozation had concurred, by accept- 
99 ar ing a new Charter; which, tis true, they map uſe as a new 
uſed ss new Giant oꝛ Confirmation; but in this caſe, having made their Ele⸗ 
Stant, ora. fklons accozding to the Method pꝛelcribed by the new Charter, tis 
ges. Evidence. of their Conlent to accept it as a Gꝛant. Vide 2 Cro. 
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313. 21 H. 7. ; | 
1 : Allo they held the Deſign of the 13th Car. 2. was not to exempt 
dip Perſon from executing oz ſerving. in any Office to which he 
was obliged befoze, but to qualify him fo2 executing Offices; fo? 
the At intended to diſcourage Diſſenters, and not to favour 
them; Whereas, if this Plea ſhould be allowed, the AX would 
- -—— —--, .enure-to their Advantage. - os 
Vent 246. That the Ring hath an Intereſt in every Subjeck, and a Right 
Rigtt to ne to his Service, and no Yan can be exempt from the Office of 
Service of Sheriffk, but by Ad ok Parliament oz Letters Patent. Vide 


,” : 


5 he ay Mo. 111. Sav. 43. 9 Co. 46. | 

” exempt from. Laſtly, Mo Yan can take advantage of his own Diſability: 

che Office a No Man can plead he is a Fool, o2 Non compos; but if a Non 

Fe en er compos is indicked, the Judges muſt acquit him Ex Officio, fo! 

Chberter. + the Ring takes care of all ſych Perſons ; but if a Man is * 
Ne 3 , Ka ab! 
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"COMM O N. 


abled by Judgment to bear an Dffice, he is excuſed, Nam judi- 
cium redditur in invitum : Pet where he may remove the Diſabt- 
lity, as in caſe of Excommunication, he thall take no advantage 

ok his Diſability; ſo fn this Cale: Fo2 which Reaſon Judgment 
was given againſt the Defendant. R Y 


DO — 


169 q 


COMMON. 


OT Y 


Rex ve'ſus Fox. Mich. 6 W. & M. B R. 


dant in certain waſte Szounds which lay in another JÞPa- Fer ought J 
riſh; and the Queſtion was, Whether the Commoner for Common 9 
ſhould pay Taxes fo2 this, and ſhould be alleſſed in the 2pp<ndanc in 1 

Pariſh where the Caſte lay, oz in the Parich where his Farm wü 
lay; and it was held, That he ought to be aſſeſſed where his Farm lies. 
Farm lay; fo2 it is incident, and will paſs by the Gꝛant of the ! 
Farm, &c. So that it is to be conſidered as a part of the Farm. 1 


and the Farm to be tared the higher. 


T pe Inhabitants of one Pariſh had Common appen- ( « 


Emerton verſus Selby. Hill. 2 Ann. B. R. 


EPLEVIN, The Defendant avowed fo2 Damage⸗keſant in (2) 

his Frechold; Plaintiff pleaded in bar, That he wag ſeiſed =. 2 
of a Cottage, and pꝛelcribed to have Common in the Defen- Common ap- 
dant's Land fo2 all Beaſfs levant and couchant, as appendant to on x5 
bis Cottage: This was held good upon Demurrer, fo2 a Cottage 
contains a Curtilage at leaſt, and there is no difference between q 
a Meſſuage and Curtilage, as to this; and the Stat. De exten- iq 
tis Manerii fays, a Cottage contains a Curtilage, and we will l 
luppoſe a Cottage has at leaſt a Court-yard to it: Alſo a Cot: | i 
tage by the Statute ought to have four Acres of Land: And 
Holt C. J. ſaid, he remembzed the Trial of an Jſſue, whether le⸗ 
vant and couchant, bekoze C. J. Hale, who he Foddering 
of the Cattle in the Yard Evidence of Levancy and Cou⸗ 
chancy. Vide Co. Lit. 5. Co. Ent. 649. % 
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9 CONDITION. 


Crowder verſus Oldfeild: Hill. 4 Ann. B. R 


(3) OPYHOLDER, that has Common of Paſture in the 
erty - CUlaſts of the Low out of the Panoz, has the ſame as 
make title to belonging to his Land, and if he infranchiſe the Copphold⸗Eſtate, 
Common ſtill his Common remains. To this he makes his Title in 
without *% pleading in the Low, viz. That the Lo2d of the Bano2, Time out 
Manor. ok Mind, had Common in ſuch a Place fo2 himſelf, and his cu⸗ 
Que. ſtomary Tenants, Vide Co. Ent. 9, 10. But where a Copyholder 

has Common in the TWaſfes within the Banoz, that belongs to 
his Eſtate; and if the Eſtate be enfranchiſed, the Common is 


. ertinit. So held in this Cale, which lee at large Tit. Jeofails. 
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NE deviſed ta his eldeſt Daughter, upon Condition 


1 » | Thomas verſus Howell. Trin. 4 W. & M. B. R. 
the ſhould marey his Mephew on o2 bekoꝛe the attain'd 
the Age ok Twenty-one. The Nephew died young, 


(4) + 
Condition © 
5 made impoſ- 
ſible by Act 
of God. and the Daughter never refuſed, and indeed never was 


required to marry him: After the Death of the Nephew, the 
Daughter being about ſeventeen married J. S. and it was ad: 

judged in C. B. that the Condition was not bꝛoken, being be⸗ 

dome impoſſible by the Ack of God; and the Judgment was after- 
_ wards affirmed in Erroꝛ in B. R. 3 


£ 


Anonymus. Mich. 9 Will 111. C. B. 


Condition to 


tubal... $57 DITION was to make the Obligee a Leaſe fo? 
Leaſe for Lite by eh a Day, 02 pay him 1001. Dbligee died beloze 
mite, or 7 the Day; and adjudged that his Executoz ſhall have the 100 l. 
dies; his per Treby E. J. and the Gzound of Laughter's Cale was denied 
Execurors to be univerſal, a | 

100], + 2 | Thorpe 


—_ GC 


CONDITION. 


Thorpe verſus Thorpe. Paſ. 13 Will. II. B. R. Rot-253:; 
N an Afton upon the Cale, the Plaintiff declared ok a Collo- . ( 


1 quium .concerning a Boztgage, whereupon the Plaintiff bcadiar 
agreed to releaſe his Equity of Redemption in two Cloſes, and in 
conſideration thereof the Defendant pꝛomiſed to pay him 7 1. and 
to acquit him of all Money due on the Moztgage; and that the 
Defendant in conſideration of the ſald Agreement, and that 
the Plaintiff had pꝛomiſed to perfozm every Thing on his 
Part, pꝛomiſed to perfoun every Thing on his Part. Et in 
facto dicit, That tho* he had perfozm'd all on his Part, the 
Defendant hath not paid him the 7 1. The Defendant pleaded, 
That after the Pꝛomiſe made, the Plaintiff gave him a Releaſe 
of all Adions; the Plaifitiff craved Oyer of the Releaſe, and by the 
Oyer it appeared to be a Releaſe of the Equity of Redemption, and 
hereupon the Plaintiff demurred ; and the Court held, That the 
laintiff was not entitled to the 7 J. no2 to an Aiﬀton fo? it, until 
e made a Releaſe of the Equity of Redemption, and'therefoze the 
Pꝛomiſe being not bꝛoken at the Time of the Releaſe is not dil⸗ VI 
charged by the Releafe,  tho' it be a Relcaſe-of all Demands. Dag, 
Vide Cro. 171. 5 Co. 70. And as to the mutual Pꝛomiſes, the will nor re. 
Court ſaid, they related to an Agreement, which makes the Re- dic * fro- 
leaſe a Condition pzecedent. And Holt C. J. laid down chis ken, or fu- 
Rule, 3) 4 EO 9 | ture AR. 
That in executoy Contrats, if the Agreement be that the * 
one ſhall da an Ack, and fo2 the doing thereof the other ſhall pap go, «na tor 
&c. The doing of the ac is a Condition pzecedent+to the Pap⸗ che doing B. 
ment, and the Party who is to pay ſhall not be compelled ta part 5 P. ce 
with his Money, till the Thing be perkozmed koz which he is to Conditioa 
pay. Vide 15 Hen. 2. 10. b. 1 Ven, 177, 214. But upon this erscsdeat. 
Rule he took theſe Diverſitie?s "3 573 e 30% TED . 
- Firff, Ia Day be appointed fo; Payment of the Money, and no Time 
the Day is to happen befoze the Thing can be perfozmed, an mant win 
Ation map be: bzought fo2 the Money befoze the Thing be done; vcy che Con- 
fo2 it appears, the Party reiten upon his Remedy, and intended ruQioa. 
not to make. the Perkoꝛmance u Conditian pꝛecedent. 48 E. 3. 2, 3. 
7 Co 10. b. I Vent. 147. 1 Saund. 31ꝶ9“9Gumm]mm. 
Adly, IUhere a certain Day of Nayment is appointed, and that 
Day is to happen ſublequent to the Perfozmance. of the Thing to 
be done by the Contraff, in fuch Cale Perkozmance is a Condi⸗ 
tion pꝛecedent, and muſt be-averred in an Afton fo2 the Boney, 
and ſo is 1 Jones 218. to be underſtood, Vide Dyer 76. Pl. 30. 
cont. and 1 Ro. 414, 415. But theſe and ſome other Books 1 
which are contrary, are not Law; fo2 every Man's Bargain g. e be. 
ought to be perfo2med as he intended it: Then he relies upon his rent of the 
Bemedp, it is but juſt that he 9 be left to it accoding 3 hig Parties. 
| "2" i gree- 


= Condition. 


Agreement; but on the contrary, there is no reaſon a Yan ſhotild, 
be fozced to truſt where he never meant it: And therefoze, It 
two Men ſhould agree, one, that the other ſhould have his Hoſe, 
the other, that he will pay 10 J. fo; him, no Adlon lies fo? the 
Money till the Ponte be delivered. Vide Dyer 30. Pl 203. 2 Mod. 
33. was denied. Judgment pro Quer. in C. B. and now affirmed 
upon a Writ of Etroz in B. R. Vide the Caſe of Callonel verſus 
Briggs tit. Bargain and Sale of Goods, Pl. 1. 


Pullerton verſus Agnew. Trin. 2 Ann. B. R. 


CIRE FACIAS againſt Bail reciting a Kecognizance taken 


Void Boat in the Time of the late King William III. wherein the Condf- 
rion makes exo was, That the Defendant ſhould render his Body Priſonz 
void, where Mar, Mareſch. Dominæ Reginz nunc. It was urged that the 
cis pore of Condition was impoſſible,” and in conſequence the Recognizance 
rk fingle. Et per Holt C. J. Chere the Condition is underwiitten 
indorſed or iq indogſen, there that is only void, and the Dbligatton is ſingle ; 
— but where the Condition is part of the Lien tt ſelf, and incopozat- 
; ed therewith, i the Condition be impoſſible, the Obligation is 
'void; and the Court inclining that it was ill, the Plaintiff pzap- 
ed his Crit might be abated fo2 his own Expedition. 


Arthbiſbop of Canterbury verſus Willis. Mich. 
3; v.24 © 6/Aan WR ; 


c,,{5.) e N an Attion of Debt upon a Bond, with- Condition to make 
Abidit en ln. 1 an Jnventozy, and erhibit the ſame into the Eccleſiaſtical 
ventory into Court befoze ſuch a Day, it is not enough foꝛ the Defendant to 
che Spicieoe)” Fend, that there was no Court: held, but he muſt plead allo, 
ſuch a Dy ; What he was there ready, &c. kor he muſt ſhew he has done all 
1 that could be vone on his Side towards a Perfozmance: Thus, 
wat not On- if the Condition ok a Bond be to levy a Fine in Octabis Sti. Hil- 
ty Plead that latii, by Which Condition the Plaintiff is to ſie out the Trit of 
geld but 25 Covenant, it is not enough fo2 the Delendant to plead, That 
that be was NO.CUrit of Covenant was ſued out; but he muſt plead, that he 


dere ready. tag there ready at the Day, &c. and no Writ of Covenant was 


ſued out; And fo if one be bound to pap Boney to J. S. at a cer- 
tain Time and Place, it is not enough fo2 the Defendant to ſay, 
that the Obligee came not, without ſaping, that he was there 
ready, per Holt C. J. in the Reſolution of this Cate, which ſee 
at large, Tit, Executors. i ä 


1 CON. 


CONFESSION. . 


Jones verſus Bodinham. Trin. 8 Will. III; B. R. 


FWARESPASS for taking his Cattle in A. Defendant ju- „ g J, 
ſtified a Taking in B. by Pzoce(3 with an (impoſſible Teſte, the Plaintiff 
virtute cujus he took them, and traverſed the Taking cer 2fide, and 
in A. Upon this Traverſe iſſue was joln d, and found June by 

fo2 the Plaintiff, and Damages aſſeſſed : Jt was objecked in Ar- Confefiion 

reſt of Judgment, that this iſſte was immaterial, fo2 it is all | wee 65 

one where the Defendant took them, ſince he took them without pa 

CUarrant, the Pꝛoceſs being void; Quod fuic conceſſum. It was 

moved then fo2 a Repleayer. Et per Holt C. J. A Repleader 

cannot be where there is a Treſpaſs confeſſed, and the Uerdi# was 

ſet aſide, and a Writ of Inquiry awarded, becauſe the Jaue being 

immaterial, the Jury had no Power to enquire of Damages: 

And Judgment was entered fo2 the Plaintiff on the ConfeMon, 

and not upon the Uerdif, Vide Mo. 696. Yel. 99. 1 Cro. 25,21 

Hob. 327. 2 Ro. 99. 3 Cro. 722, 778, 22), 214, 445- 2 Cro. 678, 

1 Sann. 128, Ray 458. 


Staple verſus Haydon. Trin. 2 Ann. B. R. 


Wiens the Defendant pleads an ill Plea, but the Pat- . /.. 
ter, if well pleaded, might have amounted-to a goon volous Pies, 
Bar 02 Juffification, Judgment can never be given againſt the Sent : 
Defendant, as by Confeſſion ; but where the Batter tho” never ed, 5, by 
ſo well pleaded could ſignify nothing, Judgment map in _ ſuch Confefion ; 
caſe be given, as by ConfeMion, as if in caſe fo2 calling him Thief — if 
the Defendant ſhould juſtify, fo2 that he received a Thief. Dit pleaded. 
per Holt C. J. in the Reſolution of this Caſe, which ſee at 

large Tit. Default. 
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CONSPIRACY. 


Domina Regina verſus Beſt & al. Trin. 3 Ann. B. R. 

Conſpiracy, JO NDICTMENT was, That the Defendants intending 
Liens "'Y to- oppzels and defame H. did fallly and malicioufly con: 
rſuance of kripe, conſpire, meet and agree faiſly, to charge the ſaid H. 
it dr rac. be the Father of a Balſtard-chiid, of which ſuch a TUo- 
chac-vtrerbes Mai went big; and 94 4 thereof did faifly affirm him to 
c be to be the father; upon Demurrer it was urged, That H. might be 
charge with the Father becauſe it was not averr d that he was not the Father. 
Temporal or It WaS agreed by the Court, 1ſt, That ſeveral People map lamfully 
Eccleſiaſtical. meet and Conſult to pꝛoſecute a guilty Perſon ; otherwile, if to 
charge one that is innocent, right oz w2ong, fo2 that is indifa- 

lle. That ſo it is here, That the Conſpiracy is the Gift of the 
Indiament, and that, tho nothing be done in pꝛolecution ok it, 

it is a.compleat and conſummate Offence of it ſelf, and whether 
the-Conlpiracy be to charge a tempozal oꝛ an Eccleſiaſtical Ot. 

fence on an innocent Perſon, it is the ſame Thing. 2dly, It need 

not be averred that H. is innocent, fo2 it is ſaid that the Defen- 

dant did falſly affirm him to be the Father, and Innocence is to 

be intended till the contrary appears. Vide 2 Weſt's Prec. Pl. 102. 


42 E. 3. 14. The Venue muſt be where the Conſpiracy was, not 
— whats the Reſult of the Conſpiracy is put in Execution: And 
the Articles | COMeneracies are one of the Articles in the Commiſſion of Oyer 
of Oyerand any Ferminer, to be enquired of, t 1 
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DE HÞigh Conſtable was an Officer at Common Law 
befoze the Statute of Winton, as well as Petit Con- 
ſtable, and they are Dfficers to the Juſtices of Peace, 
- as the Sheriff is to the Court of King's Bench. Per 


Curiam, in the Caſe of the Queen and Wyat, which ſee Tit. 
Indictments. | 


Fletcher verſus Ingram. Hill. 8 Will. 3. B. R. Intr. 
Mich. 7 W. 3. Rot. 10). 


EPLEVIN fo? taking his Mare; the Defendants made - ) 

Conuſance, that the Locus in quo is within the Bans? of Condebie h, 
Shewſton, | where there is a Court-Leet, and that the Jurp of Lec bound 
the laid Leet, Time out of Mind, have choſcn one of the In⸗ 5 78 —— 
habitants within the Manoz to be Conſtable, and that the Per- dar bene 
ſon ſo choſen, by the ſaid Cuſtom is to ſerve, o2 foxfeit a reaſon- not be di- 
able Penalty, ta be impos d by the Jury at the ſaid Leet; That 7704 ior 
the Plaintiff was eleted-accodingly, and oꝛder d to take upon him press Cuſtom. 
the Office under the Pain of 40 s. and thereof had Notice, but 
neglefed, which was pꝛelented at the nert Leet, and he had 
thereby fozfeited 40 8. Fo2 which the Dekendants, as Batliffs to 
the Loꝛd, took the Diſtreſs, . Et per Cur. (Upon Demutrer) Df 
common Right the Conffable is to be choſen by the Jury in the 
Leet, and if the Party choſen be pꝛelent, andrefuſe, the Steward 
may fine him; if abſent, the Homage muſt pꝛeſent his Refuſal 
at the next Court, and then he ſhall be amerced; alſo if the 
Party choſcn be pꝛeſent, he ſhall take the Dath in the Leet; if 
abſent, befoze the Juſtices of Peace, who till adminiſter the 
Dath-to him as Conſervatozs of the Peace at Common Law: 
But a Cuſtom ought to be alledged fo? diſtraining koꝛ the Penalty, 


and Judgment was given fo2 the Jlaintiff, | 
Caſe of the Vill. of Chorley. Trin. 11 Will. III. B. R. 


1 5 Uillage of Chorly having no Conſtable, the Juſtices (2 
of Peace, by Ower of Seſfions, appointed one te ſerve 3,490 <f 
there, Et per Holt C. J. A Conſtable may be choſen in the my peine 
Tourn o Leet. A Uillage and a Conſtable are coxelatives, but * Conflzv!-. 


2 


1 2 
1 . 


* 
ff - 


CONTEMPT: 

a Hamlet has no Conſtable. The Juſtices have all along er- 

erciſed a Power of appointing Conffables, and we will intend | 

they have. a ſufficient Authozity koz it; but the Stat. 13 & 14 

5 Gar. 2. C. 12, gives them Authozity*to do it only in the particu⸗ 

Wd lar Caſes therein mentioned. And as to the: Authozity ok a 
Conſtable out ok his Pariſh the C. J. ſaid,” That if a Warrant 
be dire#ed. to the Conſtable by Name commanding him to exe: 

' cute it, tho he is not compellable to go out of his own Precine, 
yet he may ik he will, and ſhall be juſtified by the CCarrant fo? lo 
. 1fa Warrant doing; but if the Warrant be dixened.to. an Tonſlablgs, Cc. ge⸗ 
2 Conſtable NErallp, it hall be taken reſpeiively, and no Conſtable can exe⸗ 
by Name, be cute the lame ur of dis Peecins. 
ay exccute 7 3 Be” 3+ 277 1 


it out of his 4 5 
Precinct. 


* 
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 "*Toler's ceſ pat 12 Will. HI. B. R. 


The Writ and 8 In Inkant ſued a Writ of appeal againſt B. a8 peit 


Suir of at In- to C., fo2 the Murder or C. and D. was admitted as 
je& only to . Piiocbein amp to A after the TUrit was ſued out, 
the Direction and bekoze it was retonable« At the Day of the Re: 


bein Ay, tom the Court was moved, that the Sheriff might return his 
_ and not of CTUtit, The Under-ſheriff in his excuſe ſhewed the Court, that 

. rhe Infant, the Jufant;" who was Plaintiff, with tame others his Relations 
bt | came ta him, and required him to deliver back the TUrit to them, 
= & and that he did deliver it accowdingly 2 And it was inſiſted that it 
. | was common-fo2 them to deliver Crits bak to the Party when 
he deſired it; and tho the Plaintiff was an Jnfant, pet an In. 

fant might recal the UWirit, fo2 an Infant may diſavow his Guar 

dian, 2 Bulſt. 59. and he may diſavow- his Suit, 1 Ro. 288. 

Holt C. J. contra, The Suit is ſubſet only to the Direction of 

the Guardian, and lo is the Crit. The Inkant can no moze 

diſpoſe of the TUrit than he can p2oſecute it, and he has no mo2c 

power over it out of Court thanM Court. Tis true, upon 

the Return ok the TUrit the Inkant map be Nonſuit ; and tf he 

appear, he may be Monſuit after appearance, but then the Appellee 

ſhall be arraigned at the Suit of the King. So if an Infant comes 


in and dilavows the Suit, the Court may diſcharge the Guardian 5 
T | an 


Continuance and Diſcontinuance. 177 
and pet that is ſirange, fo2:to-:enter a Retraxit is Erraz but Sheriff fined 
ſyppoſing the Court might: have- done it, what is this to the 127 commic- 
Under ⸗ſherift? How: cames he ta take upon him to judge ok it ? vering la- 
He has delivered the (Urit without Authonty, aud this ig a Con- , ar 
tempt. Et per omnes Juſtic. præter Turton, The Under-theriff binn ppcal to 
was fined and committed notwithſtanding his Clerk in Court 

offered to undertake fox the Fine. After this the Court of 
Chancery was moved fo2 a new TUrit of Appeal, but it was de-- 

nied (ut audivi. ) | 5 | 


* 
— 


/ 
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Continuance and Diſcontinuance. 


Biſſe verſus Harcourt. Paf. 2 W. & M. B. R. 5 Intr. 
Hill. ult. Rot. 217. 5 


NDEBITATUS ASSUMPSIT. The Defendant pleaded {; ) 

an Attainder of High Treaſon in Diſability. The Plain⸗ Wrong Pray- 

tiff replied, a Pardon prout per Exemplitication. inde, &c. — 4 
* (which was held good) Et pet. judicium & dampna ſua. To pliczcio 
which it was demurred and held. That there was a Difconting- we Dic. 
ance by the Miſconcluſion of the Replication; foz an ill Stabe of 
Judgment is as none. 2357 gi 1 ad 


Walwin verſus Smith. Trin. 3 W. & M. B. R. 
Rot. 361. | 
EBT was bzought upon a Bond, in the Court of the Coz- . (2) 

LY potion. et Hereford, conditioned to perfoun Articles. 3 4, 
The Defendant pleaded perfozmance: The Plaintiff replied and co zn Diſcon- 
aſlgned a Breach, whereupon iſſus was joined. Aud then there . 
was an Entry, that the Yayo? was removed and another choſen, . Procefs, in 
but no Day was given to the Parties, noꝛ any Court held; But ny A ll 
after this a Venire was awarded, and the Iſſue tried. Upon a gf" 
CUrit of Erroz bzought in B. R. it was objecked, that the Stat. 

32 H. 8. c. 30. did not extend to infertour Courts, and that it 
help'd only Diſcontinuances of Pleas oꝛ Pꝛoceſs, and not of the 


Court. But per Holt C. J. - is a remedial Law, and ſhall be 
| a con: 


——_—_—_— 4 a 


178 Continuance and Diſcontinuance. 


— —conſftued to extend to all Diſcontinuances, and that as well in 
lcnkeriour as ſuperiour Courts; and indeed inkeriour Courts have 
molt need of ſuch Aluſtance. Gregory's Cale, which is of a Pe- 
nalty given by Statute to be recovered in any Court of Recozd, 
which muſt be taken ſkrickly fo2 thoſe at Weſtminſter, differs; 
for that is a Penal Law, and the Courts at Weſtminſter are 

thoſe which the King's Attoꝛney⸗General attends. 


Moor verſus Green. Mich. 6 W. & M. B. R. 


(3) FN Debt upon a Judgment bꝛought in Trin. Term, the 
Outlwry of 1 Defendant imparled till Mich. Term, and then pleaded in 
eween Aion Bar, that the Plaintiff die Lunz prox' poſt teſt. Sti. Martini 
brought _ was outlawed, to which the Plaintiff demurrep. Jt was urged, 
Plea pleaded, that the Dutlawzy was meſne between the Acton bzought and the 

leaded puis Plea pleaded, and that all matters in diſcharge of the Action, 
ein, Con. tyhich happen after the Wion bzought, ought tis be pleaded puis 
ance darrein Continuance, Vide Yelv. 140. But the Court compared 
this to the common Cale of a Judgment confeſſed by an Execu⸗ 
to2 after an Action b2ought, - which is never pleaded puis darrein 
Continuance ; but as this Cale is. And in theſe Caſes the Time 
of the Dutlamzp, and the Time of the Judgment, and when it 

was, appear in themſelves. | 


Price verſus Parker. Paf. 8 Will. II. B. R. 


(4) PON a Motion to diſcontinue upon Payment of Coſts, 
— — the Court held, That after a general Uerdi# there can be 
ae Conse nd leabe given to diſcontinue ; but that after a ſpecial Uerdite 
may be after there may, becauſe that is not compleat and final; but in that 
ſpecial Ver- Cale it is great Favour. The ſame Point was fo ruled, inter 
der general, Reeve and Gelding, Paſ. 3 & 6 W. & M. B. R. 8 


Barber verſus Palmer. Trin. 13 Wil. II. B. R. 


| 5 F after a Plea fn Bar the Defendant pleads a Plea puis 
les, Pars | darrein Continuance, this is a CUaiver of his Bar, and no 
cinuance i; a ADVantage shall be taken of any Thing in the Bar. 45 


Waiver of the | 
Yar. 


( 


Continuance and Diſcontinuance. 179 


Weeks verſus Peach. Mich. 13 Will. III. B. R. 


n fo2 taking Chattels in quodam loco vocat. A. . 902 
Ac etiam in quodam al. loco vocat. B. The Defendant avow: the wol 
ed the taking in ptædict. loco in quo, &c. fo2 that ſuch a one a=ſvers but 
was ſeiſed of the locus in quo, &c. To this the Plaintiff demur⸗ Pur big 
red. Et per Cur. The locus in quo relates only to one place, ſo Elea to part 
that there is a Dilcontinuance, the Avowzp not being an Anſwer - pd 
to the whole Declaration; and this Difference was taken per Plaiatiff 
Holt C.J. Jf a Plea begin with an Anſwer to the whole, but mutt cake 
in Truth the Matter pleaded is only an Anſwer to part, the Judgmentfor 
whole Plea is naught, and the Plaintiff may demur; but if a y 
Plea begin only as an Anſwer to part, and is in Truth but an 

Anſwer to part, tis a Diſcontinuance, and the Plaintiff muſt not 

demur, but take his Judgment fo2 that as by Nil dicit ; fo if 

he demurs oz pleads over, the whole Ackion is diſcontinued, 


Curluis verſus Padley. Paſ. 2 Ann. B R. 


N Debt, the Declaration was of Michaelmas Term, and the AY, 
Plea-Roll of Eaſter, and no Continuances entered, and this neu 


upon Demurrer was ſhewed to the Court as a Otlcontinuance ; entred in B. R. 


but they laid, The Pꝛadice is never to enter Continuances till 14 


the Plea-Roll be entred up, tho' the Declaration be of four oz up. 
five Terms ſtanding, 


Turner verſus Turner. Paſ. 2 Ann. B. R. 


Plaintiff can. 


and this being argued ſeveral Times at Bar, upon Demurrer o diſcon- 
at laſt the Court gave a Rule fo2 Judgment, Nifi Cauſa. And be- cinue after 
ing ſtirred again the konner Rule was made abſolute. Che next Day fade wor 
M2. Mountague moved to diſcontinue, alledging, That this was a #ac the De- 
ſham Plea, and no ſuch Compoſition ever made, and cited x Saund. fehdane. 
39. 23. 2 Saund. 73. But per Holt C. J. After a Rule Niſi, 
and then a peremptoꝛy Rule fo2 Judgment, it was never done: 
The Rule of the old Books was, if after an Exception was 
ſtirred and the Court had given their Opinions, the Plaintiff 
would be ſo hardy as to demur, he muſt do it at his Peril, and 


ſa it is here. 


I N Debt upon a Bond the Defendant pleaded a Compoſition, _ (8 


Aa 2 Market 
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Market verſus Johnſon. Hill. 3 Ann. B. R. 


= 2 upon a Bond of 5001. the Defendant as to 225 1. 
28 parcell. de prædict. 5001. pleads Payment; the Platntiff de- 
don't take murred. Et per Cur, This is only a Plea to part; fo? in 
— . Debt upon a Bond a Man may have ſeveral Pleas in Bar, as 
makes pic. ſuppoſe the Plaintiff is ſited as Executoz, the Defendant may 
continuance. Plead the Releaſe of the Teſtato2 fo2 part, and fo2 the reſidue 
Several bars the Releale of the Plaintiff: So a Man as to part may plead 
may be plezd- Payment, and as to the reſt an Acquittance; then there being 
ed eo ſeveral ng anſwer as to the reſidue, here is a Dilcontinuance foz the 
Debt on keſidue; and the Plaintiff ſhould have taken Judgment by Nil 
Bond. dicit. Et nota, This was in Hillary Term, and the Plea was 
delivered in Michaelmas, but made up as of Hillary, which being 
obſerved the Plaintiff took Judgment ſtill, and the Court held 
he might do it; and it was ſaid, That tho' the Plea was deli⸗ 
vered in Michaelmas, pet it being only a Plea to enter, it might 
be entered as of Hillary, and ſo Trick fo2 Trick. 
Vide Co. Ent. 142. In Debt upon a Bond there is iſſue join- 
ed as to part, and Demurrer joined as to the reſt, both are con- 
tinued fo? a long Time by Cur. adviſare vult, &c. at laſt a 
Dilcontinuance is recozded, viz. Recordatur per Cur. ſuch a Day 
of May, Term. Paſ. Anno, &c. quod illud Placitum non habet 
diem ultra Octabas Sci. Hillarii. | 


(1) Regina verſus Tutchin. Vide this Caſe, Title Amendment, Pl. 14. 
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CONVICTIONS. 


Domina Regina verſus Dyer. Trin. 2 Ann: B. R. 


YER was convited on the Stat. 7 Jac. 1. c. 7. fo: (:) 


buying imbezilled Parn, and it ſet fozth, Whereas Summons ne- 


ceſlary in 


Complaint had been made unto A. and B. &c. And ſummary 
whereas the Defendant was ſummoned to appear before Convictions. 
them, and by vertue thereof did appear on Tuesday the 17th Day 
of Apꝛil, 1702. &c. It was objected, That there was no ſuch Day as 
Tueſday the 17th Day of April, 1702. and indeed the 17th Day was 
Friday, ſo that the Time of the Summons being impoſſible, 
it was the ſame Thing as if there had been no Summons, and a 
Summons was neceſſary. Vide 2 Bulſ. 48. 9 H. 6. 44. Plo. 31. 
Dy. 95. Ray. 192. 2 Jo. 50. 12H. 7. 12. Et per Cur. pon the 
Complaint the Juſtices ought to make a Memorandum and iſſue 
a Simmons, and if the Party will not appear, o2 can not be 
found, he may p2oceed. In the pzincipal Caſe, it is manifeſt, there where the 
could be no ſuch Oay, and therefoze he could not appear there- Time is im- 


upon, and when one Day is ſet fozth his Appearance on ano- . it 


as no Sum- 


ther cannot be intended: Therekoꝛe the Convition was quaſhed, mons. 


Domina Regina verſus Barnaby. Trin. 2 Ann. B. R. 


'S,- a Certiorari was return'd a Convittion upon the 43 El. (2) 
c. 7. ſetting foxth, Whereas Complaint has been made un- In Convi- 
to us, ec. by Sir R. B. that the Defendant in the Night-time 22 * 
cut down divers Lime-Trees of the ſaid Sir R. B. cc. The Ju- the Number 
ſtices awarded that he ſhould pay la much fo2 Damages. The De- ur + -o7 on 
fendant was ſtyled Gentleman in the D2der, and it was objecked, mus be ſet 
xſf, That a Gentleman was not within the Statute which ſpeaks forth. 
of Uagabonds'and ſuch baſe People, and inflicks a baſe. Puniſh: 
ment, viz. Mhipping, which the Law did never intend fo2 a Gen- 
tleman. 2dly, That the Convitton is uncertain, koz want of 
chewing the Number of Trees, 

Curia. To the firſt, Thethrr the Defendant be a Gentleman, 
02 not, is not material, fo2 if a Pan of Quality will do a baſe 
02 mean Thing, there is no Reaſon 02 Juſtice why he ſhould be 
exempted from the Puniſhment : The Quality of the Offender is 

ra- 
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182 COR VITCTION S. 

rather an Aggravation than a Leſſening of the Offence, To the 

ſecond, the Number as well as the Nature of the Trees ſhould be 

erp2eſſed, fo2 this is like an Aﬀion of Treſpaſs in this relpect, 

That the Plaintiff is to recover Damages, of which the Num- 

ber and Nature of the Trees is to be the Mealure; and ik an 

Aﬀion of Treſpaſs ſhall hereafter be bzought fo2 thele Trees, this 

Convittion ought to be a Plea in Bar. 2dly, The Plaintiff in 

this Caſe pretended he had Title, and offered to plead it to the 

Convition, as was done in 3 Cro. 821. and in 5 Co. St. John's 

By three Cale, Powell Juſtice held, That could not be done, ko; if the DOefen- 

— dant had Title, and the Pꝛoperty was in queſtion, then the Juſtices 

J. refusd had no Jurisdiction, and then he is not without Remedy; foz he 

ro receive map have his Action on the Caſe againſt the Juſfice, o2 him that 

Cie, exetutes the Sentence: On the other ſide ; Ik the Juſtices had a 

- andSc.Jobn's Jurisdiction, we have no Power to queſtion their Judgment, 

Caſe denied. gnd this is a new Thing without Pꝛecedent. Powis and Gould 

agreed. Holt C. J. contra, (who indeed ſtarted this Point) That 

St. John's Caſe was a Pyecedent fo2 this way of Pleading 

to a Convittion, and that it was and muſt have been done 

ſo there, oz elle the Point of the Dagge could not have 

come in queſtion: He ſaid it was as reaſonable to falſify the 

Pꝛoceedings befoze the Juſtices in this manner, as by an Action 

if a Judg- againſt them; And as to what Powell ſaid of a Remedy by Aﬀton 

ment of On. he anſwered, That if this Oder were conſirm d, no Aion would 

firm'd by lie anatnſt the Juſtices, o2 him that executes the Sentence, fo2 then 

8.R- len . it is ſuppozted by the Authozity of this Court; and he ſaid it was 

gainſt them hard that this Court ſhould by their Judgment give an Authozity to 

or the Offi- that which ought not to have been done. Note, It was ſatd the Re- 

255 com of St. John's Cale was not to be found. The Conviffon was 
quaſh'd upon the ſecond Point. 


Domina Regina verſus King. & al. Hill. 10 Ann. B. K. 


Lak: Convittion fo2 Dear⸗ſtealing was remov'd againſt A. and B. 


Reſpotively wherein Judgment was given that each ſhould foxfeit 30 1. 


cute, wakes und 'twas objefted, that there ought to be but one 30 1. fozfeited : 
the Forfei· Sed non allocatur, fo2 the Mods of the At are, That they ſhall 
* reſpectively forfeit 301. Cro. El. 480. Mo. 453. Noy 60. And 
Offender. this Penalty is not in Nature of a Satisfaition to the Party 
grieved, but a Puniſhment on the Offender, and Crimes are 
ſeveral, tho' Debts be joint, which per Powell diſtinguiſhes 
N - the Cale of Partridge and Naylor in Cro. El. 480. and 
Oy 62. | 


I | Co- 
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Conuzance of Pleas. (Can nu 


Ely, after Non cul. pleaded, a Suggeſtion was entered, 


quod nullus juſticiarius vel Miniſter Domini Regis inſulam outhe — 
edire, or 


a Venire to R. the nert Uillage in the County of Cambridge. Et Confeſſion of 
&c. And it the other 
was objeXed, That the Nient dedire. i. e. quia Def. hoc non de- 


1. Treſpaſs and Ejetment foz Lands in A. in the Jule of 


illam ingredi poteſt ad aliquam Jurat. extra, &c. and (op 
_ quia videtur Juſticiariis rationi conſonum conceditur, 


dicit, 02 elle the Confeſſion of the Defendant, ſhould have been 


entered, and that fo are the Pꝛecedents. Curia, Either way is 


good. I it be not true, you ing Erro2; if it be true 
then it is right. — ney” x . 


Foſter verſus Mitton. Hill. xo Will. I. B. N 


QEBIEINT Wright came into Court and demanded Conn pe 


an 


& apor 


Party, is well, 


(2) 


mand of 


zZance of Pleas fo2 the Biſhop of Ely, in an Action of Trel- Conuzance, 


paſs quare clauſum fregit, which was pending in this Court be- 


and the 


thod of En- 


ing removed hither by Certiorari : And firſt of all, the Tarrant cry chereof. 


of -Attomey, under the Biſhop's Seal fn Latin, was read, and 
then the Reco of the Plea, as it ſtood ; And the Recozd went 
on. Et modo ad hunc diem, venit Epiſcop. Elienſis per J. S. At- 
torn. ſuum Et pet. cognition. &c. quia dicit, That. the Place 
where, &c.. is within the Liberty. of the Biſhop of Ely, and that 
alias ſcilt. Mich. 20 E. 3. B. R. Rot. 34. in Treſpaſs, Aſſault and 
Batterp, and Hill, 21 E. 3. Rot. 21. B. R. in Treſpaſs quare, 
&. and Hill. 17 & 18 Car. 2. Rot. 229. B. R. in Trelpaſs and 
Ejedment, and in 35 Car. 2. Rot. 157. Treſpaſs, Aſſault and 
Batterp, this Puullege was allowed, and ſo pꝛays his Pulvilege 
habendi cognitionem, and then the Entry went on, Ec quzfitum 
eſt ok the Defendant fi quid dicere queat quare, 8&c, ſuper 
quo allocatur, &c. and then Day is given upon the Roll to 
the Parties at Ely, &c. Et dictum eſt Epiſcopo quod in cæteris 
juſtitia fiat. The two laſt Recowds were p2oduced in Court; but 
becauſe the old Recozds were not pꝛoduced, and it was the lat 
Dap of the Term it was adjourned. Holt C. J. doubted as 
to this ſoꝛt of Pleading, fo2 he ſaid, Tre true Clay Pn 
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"its Copybold . holder. . 


An immemo- was to alledge an immemozial Uſage, and then alſo pꝛoduce the 
rial Ulegze Allowance in B. R. 02 in Eyre; fo2 ſuch Paivilege lies not in 


ought to be 


ſhewn, and Pieſcription, but in Gzant: And becauſe, if the Charter were 


2 an Al- — 4 Til Memory, VIZ. bcioze 1 R. 1. the ſaid Charter 
Eyre, 5 Mö yl 


ded, Therefo2e by the Stat. De quo Warranto 

ay an uſage Time out of Mind, which is an 

Argument of - ancient Gzant, and ſhew the Allowance, But 

without ſuch Uſage the Preſumption of Law fails. Vide Kellw. 

Pele J Hid. 103. h in Chat caſe pow ought ta ſhew pour 
er; 


— 2 — of 5 . op hv any Copy thereof, wh 2 


9 as — 1.x * 


It ond Have been pioduced, fo2 
ntry is infpet. Nee 1 25 alfo he ſaid, there was no need b 


Feine eral Mojanfes ; twas enough to plead one, and rely onit. 
N * . — 2 0; verſus Smith. Wink this 04 Title + Certiorari 
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- Copybals and Copohlre, © 
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| Dadka l. aliens, n. 4 . 1 M. C 55 
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(1) 
88 2 oo „Jure iter gut 0 2 he hath. the Power 
Manor my e Lord, aud the Loi yay do it; But why not out of 
take Surren- 1 14 7 Hen N tq he wap out of Court, and it 
the Manor War tp. vgltent,-but ca 0 855 to no Body? Vide 
227, cop . 1 Ro. 500. There are 
RET of Cui lis. viz. 10 1 Fg all Manoꝛs which 


due Cours takes Notice of; Sei e, which muſt be pleaded. Et 
Per tor. Cur. Ther 117 6 1 mich,ccaſhn. that the Steward ſhould 
121 Surrenders dut or the Bj) 255 He Low, and that he ould 
MIMD WOO. as 1 


70 


n | Glover 


a” 


— 


Glover verſus Cope. Mich. 3 W. & M. B. R. Intr. 
Paſ. ult. Rot. 6 ũ96. 


| | © F - \. 
e - 
v n 02 | g e the nderee 

Equity of eq th of Copyhold 
pꝛejudice can ariſe to the Lom, and whether he is in the per oz Equity of ch: 
in the Poſt, is not material z fox a Bargainee may maintain Cove, - f! * 
nant within this Statute, and yet no doubt but he is in the Poſt, 
and Yelv. 222. wag a haſty Reſolution ; and Hob. 178. only an 
extrajudicial Opinion: Judgment koꝛ the Plaintiff. Note, The 
Toꝛds ok the Aﬀ are, No Perſon being a Grantee or Aſſignee of 


* 


o 


any Reverſion. | ® 

Benſon verſus Scot. Paſ. 5 & 6 W. & M. B. R. 
| | | . * 
N Ejectment a ſpecial Uerdi# was found, viz. A Cuſtom, that (3 


the Tenants of the Manoz having a Mind to alien, might Adwitragee A 


ſurrender into the Hands of two Coppholders, c. That Scot Surrender, 
being a Topyholder in Fee, did ſurrender, '&c. to the Ale of the end Surren. 
Plaintitk in fee and died, leaving his like, who claimed her dees Nom 
Free-Bank by the Cuſtom, and at the next Court the Surrender chence. 
was pꝛeſented, and thereupon the Plaintiff aomitten; and the 
- Queſtion being, whether the Surrenderee, oz the Wife-fo2: her 
Frank:-Bank, ſhould have theſe Lands, it was adjudged fo2 the 

lainttff; fo2 the Wife's Citie voes not commence till after the 

eath of the husband, and then only to thoſe Lands ot which he 
died ſeiſed; but the Plaintiff's Title began by the Surrender; 
fo2 the Admittance relates ta that; and that the Caſe of two Join⸗- 


o 


© Brittle verſus Dade, 5 WMI. HI. C. . 


JECTMENT. The Defenpant pleaded,” that the Land was (4) 
held of theManoz ofD. which is ancient Demeſne, The Plain; mee. De. 
tiff replies, Quod bene & verum*elt, That the Lands afozeſain - 
are heid de Decano & Capitulo de Wigornia ut de Manerio, 8&c. 
which is ancient Demeſne,” but that ehe Lands are Copyhold- 
Lands: The Defendant rejoins, Ex quo przdi& the Plaintiff 
cognovit the Lands to be ancient Dememe, eis no matter 
whether they are Copyhold'v2 Fank-Fee,” Plainff"demurs ; Ec 
pen C., 8 4 1 
| * 


7 


' Copyhold and Copyholder. . 185 


2 H. 8. cap. 3. faz tis d temedial Lam, and no is wichen the 


, | a . 0 Bi —— — a; Gy — 
188 Copyhold and Copyholder. 
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, Copyhold iſt, The Replication is repugnant, fo? Lands held ut de Ma- 
— 7c .. nerio muſt be Frank- Fee; koz Copyhold-Lands, are parcel of the 
bold Lands Mano, and cannot be held ut de Maner1o : And therefo2e the Re- 
ar hed, ut plication by ſaying they Are held ut de Manerio, and yet they are 

de manerio. Copphold, is repugnant, wy oo | 
- -zadly, The Bejoinder is naught; kor if- they be Copyhoid an 
DODeueenment lies: 1ſt, Becauſe Topyholds are of ſo'baſe a Nature, 
Wit of, that a Writ of Right will not lie, N. B. 12. a. y, It would 
 "Righelies not de inconvenient becauſe Coppholds aue parcel of the Demelnes of 
of Copybold. the Manor, lo that ik they are triable in the Lord's Court, the 
Lo might be Judge and Party, and 'therefoze per Treby C. J. 
the Jurisdiktion oe the Lozd's*Court extends to Land holden of 
the Mano? only, and not to Land parcel of the Manoz. Judgment 

Quod breve cafſetur 3 Lev. 4. 

©. 1 * | k 8 ; 9 | 


. Eaſtcourt verſus Weeks. Trin. 10 Will. III. C. 83. 

+ & WW: 45 Kot. | Wh . 1 * 

KS Rot. 355 f 

p5-:. a Saab of E. ECTMENT au the Demiſe” of Anne Eaſtcourt; a ſpecial 
deer E, Gierdig was found that the Lands in queſtion are Copy- 
pyhold.does hold parcel of the Manoz of Newton, and that Will. Weeks 
not 1 7 was Copyhold-Tenant in Poſſeſſion fo Life, and Sir Will. Eaſt- 
WP; "court. Lob, Thar Sir William died, and the Manoꝛ, &c. de⸗ 
t lc8tended to his t Sisters, Mary and Anne. That Weeks luk⸗ 
fered his Poule to be ruinous, and made a Leaſe of his Copphold 
koz ten Pears, and that Mary died, per quod all deſcended to 
Anne her Siſter and Þeir ; that Weeks died, and his Mike enter⸗ 
ed tiaiming her utvow'es Effate, and that Anne entered fo2 the 
permiſſive Caſte 'of the pusband, and his Leaſe fo2 ten Yeats 
| without Licence: Et per Cur. Cwas admitted in the Cale that 
 thefe were both cauſes ok Fonkeiture, but the Queſtion was, 
Uyether the Plaintiff could take Advantage of this Foxfetture ? 
Et per Powell, gt Common Law the peir was entitled to take 
Advantage of any caliſeg of Fozkelture in the Time of his An. 
- _ _ reftoz, but Matte and ceffavits Wallghe could not, becaule it is a 
perfanat Trang, wied dies die the Perſon z* Ceſſavie he 
Told not, becauiſe che Tenant by the Statute has Liberty to 
ſave himſelf by Tender of Arrears, which are not due to the 
Heir, but to the Executozs. In all other Caſes the Eſtate de- 
termines by the act ok Fozfeiture, and tha the Tenant hold in 
Poſſeſſion, tis a Diſteilin to the Lond. if he will. 1 Ro. 508. 
I laſt. 39. Godb. 47. 1 Inſt. 233. Fitz. Treſpaſs 254. 1 Jones 136. 
Palm. 438, 439, Aud this Elettion of making it a Difſeiſin being 
annered- to ihe Inheritance deltenos to the Heir, Noy 57. 
x Leon. 242. 1 Inſt, 63. 1 Ro. 508. And where there are two To- 
parceners, and one will take Advantage of a Foxetture and 2 
n 5 FR l other 


* 


Copyhold and Copyholder. 1 87 4 


other not, there muſt be an Appoztionment. 1 Inſt. 355. Kel- 
lewey 105. , EY 18 
Treby C. J. Nevil and Blencow held, That the continuing Tenant for 1 
in of the Tenant after Fozteiture was no difſeiſin at Eleffon . makes j 
of the Lozd. Twas admitted, That if Tenant fo2 Years oz bir Forge i 
Life make a Feoffment oz levp a Fine, tis a Fozfeiture, and al- cure; orher- } 
ſo a Determination of their Eſtate and a Diſſeifin ;- but ik Te- Tee, { 
nant fo2 Pears make a Leale: fo2 a longer Term than he has, they longer Term. 
held it no Difſeiſin'no2 Foxfeiture, becauſe tis only a Contract be⸗ 
tween him and his Leſſee, which does not operate on the Intereſt 
of the Leſſo2 to affect it with any Pzejudice. 3 | 
They held, That a Leaſe by a Copyholder was a Foxeiture, 
becauſe 'twas a Beeach of Truſt, Mo. 272, 392, 184. and that 
it wag a perſonal TUrong as much as Taſte, which cannot be 
transferred by Delcent, but muſt be took Advantage ok by him 
that was wonged. | 7 EE, 
Alla they held that the Eſtate of the Copyholder was not deter- 
2 becaule the Lord by Acceptance of Rent, &c. might af- 
rm it. . 8 1 
Laſtly, They held the Election muſt be made by both the Par⸗ 
ceners; that the Thing is intire, and that therekoze the ſurvi⸗ 
bing Siſter could not elect after the Death of her Siſter; and as , 
to the Caſe of” Co. Lit. where the Aunt and Niece are ſaid to join 7 
in Waſte, they much doubted of it, koz the Books cited do not 
warrant that Opinion, and other Authozities are contrary. Mo. 
34, 110. 40, 127. | | 


Kettle verſus Townſend. Tempore Will. III. In Cane. 


NE deviſes a Copphold⸗Eſtate to his Gzandſon, and Som- (6 
mers, Low Chancello2, decreed the Till good, and that — 42 
Equity ought to ſupply a Surrender as well as in caſe of a Son ; piy . Sum en- 
that a G2andfon was a Son, and the Gzandfather was bound m againft 
to p2ovide fo2 him: But the Houle of Lows reverſed this De- Nie in 
cree, and held, Equity ought not to ſupply. ſuch a Dekeck in Dil⸗ Son or a 
favour of the Heir at Law, unleſs it were in favour of a Son of a user! 
Daughter; and not then neither, if it was to diſinherit the eldeſt pcovigon is 
Son; but it was not matertal that ſuch a Son was p2ovided koz not material. 
befoze, no2 how far, fo2 the Father only is beſt Judge whether he 


has fully advanced his Child, oz not. 


\ 
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Smartle verſus Penhallow. Intr. Hill. 13 Will. III. B. R. 


(1) N Ejectment a ſpecial Uerdit was band, viz. That the Lands 
Cuſtom in a ] in queſtion were parcel of the Mano! of Tregoan, of which the 


Manor to *gjthop of Exeter, Leffo2 of the Plainttii, was ſeized; and that by 


grant Lands 


by Copy to Cuſtom of the Manoz the ſaid Lands are demiſeable by Copy of 

do or thee Cgyrt-Roll to two oz thꝛee Perſons fo? their Lives, and the Life 

—— of the Survivoꝛ, Habendum ſucceſſivè ſicut nominantur in Charta, 

Habend. fuc- & non aliter, and that the Lozd is to have a Hertot on the Death of 

ceſſve, &- every Tenant dying ſeiſed. They farther find one Noſworthy 

babend. co was Tenant fo2 Life of the Wanoz by Gzant from the Needecel⸗ 

him auen (oz ok this Bilhop; and that he by Copy granted the Tenement 

A. f. and . in queſtion to A. and his Alligns, fo2 the Lives of B. and C. and 

is warranted of the ſaid A. and that Noſworthy is dead. The Queſtion was, 

1 Cu- TUhether this Gꝛant be warranted by the Cuſtom ? And it was ur- 

ged fo2 the Plaintiff, That A. has the whole Eſtate, and that 

B. and C. are not named to take an Jntereſtbut by way of Limita- 

tion; and that if A. die, here is room fo2 an Dccupant, which is 

to put a Tenant upon the Loꝛd without his Conſent: Alſo if A. 

ſhould become Bankrupt, this Eſtate would be affignable-;_ and 

upon this Leaſe the Lom can have but one Heriot, whereas in the 

cuſtomary Leaſes the Low is to have thꝛee. They admitted that 

where a Power oz Cuſtom warrants a greater Eſtate, it will 

warrant a lefſer, as if the Low may grant fo2 thee Lives, he 

may fo2 one: But then it muſt be of the ſame Mature. Ik H. 

has a Power to leaſe fo2 thzee Lives, he cannot leaſe fo2 500 

Pears, tho it be a lefſer Eſtate in Law. It a Biſhop make a Leaſe 

fo2 30 Pears, tis wholly void as to the Succeſſoz, becauſe his 

Power is exceeded; ſo in this caſe. | 

Dn the other fide twas argued pro def. That this was na 

greater Eſtate than what the Cuffom allowed; That tif this Gꝛant 

had. been made to A. B. and C. habendum ſucceſſive foz their 

Lives, they might have ſurrendered to thꝛee others, and the Loꝛzd 

was compellable to admit them, and they would have an Eſtate 

pur auter vie. That if the Tenant may by his own AZ make ſuch 

-. anEfſfate, tis moſt unequal to fay that the Loꝛd cannot. As to the 

Lozd tis the . ſame Thing, whether A. takes fo2 his own 

Life, and the Life of B. and C. oz A. B. and C. take fo: 

their Lives: And there cannot be an Occupant of Copphold⸗ 

Lands, neither are they within the Statute of Frauds to be Ac. 

llets og deviſcable; and as to the Heriot, it will be due on the 
if Copybold Death of cvery Allignee that is admitted. 

ler vie die, Holt C. J. xt, There can be no Occupant of a Copyhold: 

the Lord ſhall fate fo2 the mejudice it would do the Lozd: But if the Copy- 


enter ; ans... holder being Tenant pur auter vie die, the Lopd ſhall enter. As 
"_ 3 


cy 18. 


Copyhold and Copyholder | 189 


if there be Tenant fo2 Like ok a Copyhold, Remainder to ang- Rent to 4. 
er fo2 Life, and Tenant fo2 Life commits a Foxfeiture, the Par zuter vie, 


ceaſes by A.'s 


Lozd ſhall enter. If H. grants a Rent out of his Lands to A. Death 
pur auter vie, and A. dies, ſhall not the Rent ceaſe? CUhat is 


the Reaſon? Becauſe here wants a Szantee. So it is here; red is 


only to ſup- 


an Occupancy is fo2 ſupplying a Freehold: Jn Copyholds the oye Free. 
oo is in the Lod; the Tenant has only an Eſtate at hold 

ill. 

2dly, Pe held that the Cuſtom conſiſted in thꝛee Parts: iff, The 
Conſtitution of the Eſtate, viz. by Copy.  2dly, The Extent 
fo2 thꝛee Lives. 3dly, The manner of the Eſtate, which by Ope- 
ration of the Cuſtom differs from the Conſtitution at Common 
Law, viz. to thee habendum ſucceſſive. 

What is done here is not ſu much as the Cuſtom: The Cuſtom 
enables him to grant fo2 thꝛee Lives, and he grants but fo2 one. 
Jf the Cuſtom be to grant in Fee & non aliter, yet the Loꝛd 
may grant fo2 Life, oz to A. fo: Life, Remainder to B. in Tail. 
I the Cuſfom be to grant fo2 Life, the Low may grant durante 


viduitate, Vide 3 Cro. 323, 373. Chis is not like the Caſe of a Biſbop'sLeaſe 
Biſhop's Leaſe: That cannot be 509d fo2 any part, becauſe the <x<<<%ng*b< 


Stat. is void 


Statute ties it up to an expꝛeſs Fomn. Aliter perhaps had it 2s to the Sue · 


been that Biſhops ſhould make Leaſes fo2 any number of Bears — in 
not exceeding ſuch a Number. 

As to the ſuppoſal of the Bankrupcy, Powell at firſt doubted 
upon that inconvenience, ſaying it could not be good ik it pꝛe⸗ 
judiced the Lozd; but Holt thought that made no difference; 60 o the 
fo? if the Copyholder being Bankrupt, his Eſtate was afligned, at «cer 
the Aſſignee would have the Eſtate determinable upon the Death bis Et-ce in 
of the Copyholder, and then the Heriot would be due, and not by Frei of 
the Death of the Aflignee ; fo2 ſo it was oziginally, and cannot 
be altered by any At of the Copyholder ; but per tot. Cur. This 
is a Suppoſal not in the Caſe, and therefo!e it was not determined. 
Judgment pro Def. per tot. Cur. 
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190 CORPORATION. 


CORONER. 


Rex & Regina verſus Bunney. Mich. 1 W. & M. B. R. 


ing fo * new Jnqueſt ſuper viſum Corporis ; but if a Melius Inqui- 
s rendum be granted on a Male ſe geſſit of the Cozoner, 


roner makes 


< — the new Inquiry muſt be befoze the Sheriff 02 Commiſſio⸗ 
ow 4 Nie. erg, not ſuper viſum Corporis, but upon Aftidavits ; fo2 none 


upon a Me- 


lius Inqui- bhttt the Coroner can inquire ſaper viſum Corporis, and he fs 


c-ndum, the not to be truſted again: But when an Jnquiſition is quach d, tis 


Commiſſio- AS if no Jnquiſition had been taken. 


ners by 


aui. Clerk's Caſs. Vide Title Indiftments, &c. 


Upun quath- | F a Cozoner's Jnqueſt be quach d, the Cozoner muſt take a 


CORPORATION. 


Butler verſus Palmer. Trin. 11 Will. III. B. R. 


(1) N an Aion foz a falſe Return of a Mandamus it appear 


Eleftions to ed, That King Edward III. granted to the Burgeſſes of 
_ Dartmouth a Charter to ele# a Mayo? de ſeipſis annually, 


he Body a Thy, -- : 
— . and by Conſtitutions made in the Reign of Q. Elizabeth 


ceſtreind ro and N. James the Firſt, and long Uſage in purſuance thereof, 
hor. the Method was fo2 the Common⸗Council to pzopoſe two Per⸗ 
ſons fo2 the Freemen to chuſe one out of them: That thus it 
continued till 1641, and then a By⸗Law was made foz repealing 
all foumer By-Laws, and ozdaining that fo2 the future Ele- 
Fions ſhould be made by the Freemen at large; and accodingly 
the two ſucceeding CTlefitons were made. In the Pear 1584. the 


old Charter was ſurrendered ; but that Surrender was — in- 
1 rolled, 


_ * — ha . 


P 


CO'RPORATSON Mn 


3 


rolled, and a new Charter granted, under which new Charter 
the Town made a By⸗Law repealing the By-Law made in 1681. 
The Court reſolved, 1ſt, That tho' by the Gzant of Edw. 3. the 
Election was to be by the Freemen at large, yet this might be 
refrained and regulated by Uſage and By-Laws, to the Choice 
of one out of two only. 2dly, That the By-Law in 1681 had 
well reſtoꝛed the ancient and pumitive Conſtitution, and repealed | 


thoſe By-Laws that altered it. 2dly, That the Surrender of the Surrender or 


old Charter was void fo2 want of an Jnrolment. 4thly, As to 3 = 
the new Charter, and By-Law made under it the Court held, elmer. 
That if thoſe that were Members under the old Charter, happen⸗ * 

ed to be the only Perſons that ated, they ſhould be deemed to act ber une 
by vertue of their ancient and true Right, but ik commirt with 2029 old 
others that were only Members under the new Charter, tho the Cana join 


old Members were the Majoꝛity, yet they muſt be taken to ac by bers under a 


vertue of the new Charter, and then what they did was void. = N 


void. 


Eaſt· India Company's Caſe. Paſ. 12 Will. III. B. R. 


E DIAN Attion againſt the Eaſt- India - Company fox 5000 l. it 
was moved, That the Sheriff might retoꝛn exemplary Iſſues, 
becauſe ſeveral Writs of Diſtringas had been already ſerved to na 
purpoſe ; and the Court ſaid, he ſhould retoꝛn good Iſſues, and 
if he did not, the Plaintiff might bung an Ation againſt him, 
but at laſt he was o2dered to attend. 


Anonymus. Trin. 12 Will. III. B. R. 


ER Holt C. J. My Lozd Coke ſays, That a Cozpoꝛation (2) 
muſt have a Name ; but that muſt be underſfood to be either wen 
- erpreſſed in the Patent, oꝛ implied in the Nature of the Thing, Name either 
as if the King ſhould incozpozate the Jithabitants of Dale with 9 in 
Power to chuſe a Mayo annually; tho no Name be given, yet me n 
it is a good Copozation by the Name of Mayoꝛ and Commonal- ebe Nature of 
ty. So the City of Norwich is incozpozated to be a Bayo? and che Thing. 
Sheriffs by the Charter of Hen. 4. and are called Mapoz, She- 

riffs and Commonalty. | | 


A Corporation aggregate may appoints Bailiff to diſtrain Corporation 
without Deed or Warrant, as well as a Cook or Butler, for it nei- *55'<5*** 


ther veſts nor diveſts any ſort of Intereſt in or out of the Corpo- » BARE wicks 
ration. So held inter Cary & Batthelg in Cam. Scace. out Deed. 


The 
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> _ CORPORATION: 


be Mayor of Thetford's Caſe. Hill. 1 Ann. B. R. 


E 

(33: PON a Mandamus to the Mapoz and Commonalty of 
Corporation | Thetford, the Ketom was made in the Name of the Coz: 
A en, potion, but withour the common Seal, or the Hand of the 
Record, with- Mayo? et to it: MY. Sloane moved, That the Mayo? might be 
our their . obliged to ſign it 02 ſeal ft with the Coppozation Seal, alledging 
bue not in that it was not a Cozpozate At to charge the Cozpozation with- 
* out the common Seal, no2 the Act ok the Yayo? without his 
Hand to it. After ſearch of Piecedents, which were found both 
aps, Holt C. J. held, ann the reft concurred, That tho' a 
Coꝛpoꝛation cannot do an Ack in Pais without their common 
Seal, pet they may do an At upon Recodd ; and that is the Cale 
of the City of London every Pear, who make an Attomep by 
TUarrant of Attozney in this Court, without either Sealing oz 
Signing; and the Reaſon ts, becauſe they are eſfopped by the 
Recozdto ſay it is not their ad. So ff an Afton be bzought againſt 
a-Cozpozation here fo2 a falſe Retozn, they are eſtopped to ſay, it 
is not their Retom, fo2 it is Reſponſid Majoris & Communitatis 
upon Recoꝛd. Neither is the Hand of the Mapyoꝛ neceſſary, fo he 
is liable in his pꝛipate Capacity without it; and it is ſufficient 
Evidence againſt him, That the CUrit was delivered to him, and 

- -that there is Reto made, fo? then it is incumbent on the Bapo2 
at Common bg thew the contrary. - At Common Law no Dfficer was bound 
fa» no Off. ig ſign a Reto?n. The Statute of York obliges a Sheriff to do 
bound to gn t, hut extends not to a Co2oner, Bayo?, 92 other Officer. And 
Return. the Mayo? 02 any other Magiſtrate of this Coꝛpozation that pꝛo⸗ 
Cured this Retozn, is liable not only in their cozpozate but their 


pꝛivate Capacity. 
Caddon verſus Eaſtwick. - Hill. 2 Ann. B. R. 
| ,.. WW 0 ” 
* C. 1 N a Habeas Corpus wag return 'd an Action ok Debt fo? 
tion may 


the Penalty ol a By-Law made by the Common Council 
make a Fra- of the City of London. The By-Law was, That whereas the 
r--9y; and Company and Fellowſhip of Pozters had been Time out of 
co bind Hen. Mind a Company and Fellowſhip ; it was ozdain d, That they 
gers for pub. ſhould ſtill remain and continue foꝛ ever a Company and Fellowſhip, 
lick Conve- and that no Pater of any Boat. Scc. from place to place to, &c. 
thould/unloay oz fend om choze any Goods, but by ſuch Perſons as 
were free of the ſaid Company: To which it was objecked, 

iſt, That the City of London could not make a Coppozation. 

2dlp, That a Coppozation could not make a By-Law to bind 


ſtrangers, unleſs founded on publick Convenience. Et per 5 
TY | p he 


— —2 — * S 2 
. * ——_——— * — 
* 


The City of London cantiot make a Coꝛpozation, fo? that can on⸗ 

ly be created by the Crown; but this is only a Fraternity, not a 
Coppozation, and a Coontion may make a Fraternity. A Cor- Difference 
poration is poperly an inveſting the People of the Place with deren _ 
the local Government thereof, and therefoze their Law ſhall bind Prareruny 
Strangers ; but a Fraternity is ſome People of a Place united 

together, in reſpeft of a Myſtery and Buſineſs, into a Company, 

and their Laws and Dwinances cannot bind Strangers, fo2 they 


have not a local Power oꝛ Government. - 


"EQS 8 


Blachly verſus Fry. Mich. 8 Will. II. B. R. 


N Treſpaſs quare Clauſum fregit, and-fo2 cutting his Com ( 
and carrping it away, the Juty found the Defendant guil- #1! Cott in 
tp of all but the carrying away; and Gould moved fo2 full! 
| Coſts on the 22 & 23 Car. 2. cap. g. Holt C. J. CUhere the 
Treſpals is done clamando titulum, o2 the Title may come in 
Queſtion, there ſhall be full Coſts. In Stroud's Caſe fo2 en- 
tring his Cloſe and digging Turk, full Coſts was allowed: 
But the Judge of Afſize, viz. North C. J. certified, that the 
Freehold came in queſtion. So in Judge Eyre's Cale, in an 
Adion on the Cafe fox ſtopping his Gay, Adjournat. Vide 
Ray 487. 2 Keb. 756. 2 Ven. 215. 2 Keb. 849. 


Dominu Rex 2erſus Edwards. Hill. 8 Will. II. B. RK. 


T was dip per Cur. That the Ming wall pay Colts ca an (+) 

I amendment, but thall nat pay Coat foz not_going on to C . 
Trial ; but where there is a Poſecutoz, He chall pay Coffs foz mendment, 
Amendments, and fo2 not going; an to Trial both; but then there bor not for 
muff de an Affidavit of the Mame of him who is the Pꝛolecutoz, „ Ps 


koꝛ that does not appear upan the Juditment : And ik the Deken⸗ 
dant does not know the Pꝛolecutoz, he ought to apply to the At⸗ 


© tozney-General, who will inkoꝛm him. 
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Thomas verſus Lloyd. 10 Will III. B. R. 


(300 SSUMPSIT, The Defendant pleaded his Paivilege as an 
Denne AX officer of. the. Exchequer in Abatement, and the Plea 
Pleas in being heid good upon Demurrer, there was Judgment quod billa 
Abatement.” caſſetur. Et per Cur, Jt was held upon the 8 & 9 W. 3. c. 11. 

= That the Dekendant ſhould have no Coſts; fo2 the AX extends 

only to -Demurrers. in Bar, any not in Abatement, becauſe 

it ſpeaks of Suits which are veratious, which does not appear 

to the Court on Pleas in Abatement; but on Demurrers in Bar, 

where the Court ſee the Merits of the Cauſe, it does, and it 

- wotiſd be very hard ik the Defendant ſhould have Coſfs againſt 

the Plaintiff in ſuch a Caſe, when the Plaintiff could have none 

againſt the Defendant, tho' he ſhould have had Judgment quod 
reſpondeat ouſter. ' 


Garland . Rach Mich 2 Ann. B. R. 


(4) %e Defendant having pleaded in Abatement, the Plaintiff 
demurred, and Judgment was given fo2 the Defendant. 
And Pz. Branthwaite moved to have Coſts upon the Stat: 8 & 9 
W. 3. But it was denied, foz the Judgment in this Caſe is not 
| "a upon the Merits, but quod billa caſſetur, and the Statute 
meant only to give Colts, where the Merits of the Cauſe was 
determined upon the Demurrer. Jf Judgment had been koz the 
"Plaintiff upon this Demurrer, it had not been final, but only a 
reſpondeas ouſter, and the Plaintiff could have had no Coſts by 
the Statute, which thereto2e * to have the lame Expolition 
as to — 1 AM | 


Domina Regina verſus Danvers, & al. 6 — B. R. 


(5) 12 an Jnfomation againf Deu and others, one Dekendant 


—— eee was acquitted, and the reſt found: guilty at the Aluzeg; and 


and one only tho the Judge did not certify a pꝛobable Cauſe, pet it was held 
2 that the Pꝛolecutoz was not liable to pay this Defendant Coſts; 
Coſts on  Decaule till the 8 & 9 W. 3. the Plaintiſt never paid Coſts in any 
N * Afton, if but one Defendant was found gullty, and the Aﬀ of 
Mc 4&5 W. S VI. c. 18. cannot be intended to'make Pꝛolecutozs 


d other liable, than Us Plaintiffs were before in other Attons. 
| Vide Plus Tit, Dy 
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Dominus Rex verſus Everard. Hill. 13 Will. II. B. R 
Pꝛetentment was made at a Court-Leet fo2 erefting a The Or. 
Cottage contrary to the 31 Eliz. cap. 7. not Taping dance de ter. 


ris menſuran» 


> =, terris:menſurandis:* Jt was ercepted, firſt, That this of Paclia- 
wag but an Ordinance.” 2/Qro. 603. But per Cur. was held a 
Statute. 2dly, That the Caption is Ad Ctr. viſ. Franc. Pleg. cam 
Cur. Baron. whereas the later Court has no àuthonty ta take ſich ©. _ 
Paeſentments, ergo it is illegal, becauſe-fncertain- which toon ft. 
2 Keb. 139. 10 Ed. 4. 15. a. Et per Holt C. J. here there are 

ſeveral Commiſſions, ot᷑ which each have Authoꝛity to pꝛoceed fox 


- 


# 


four Acres of: Land to it, accoding to the Statute de dis is an Ad 


the ſame Thing, but in a different manner, it ought to appear by Denn 


which of thefe.tt was taken; but here only one Court'has Jurif, Se, ono * 
_ diffton in the Matter, and it muſt be taken as a Caption by that Janſdickion 
Court that has Authority to proceed in it. Allo, if the Maso of che me 
had been Et Cur. Baron, the Objetton had been ſtronger. 2dlp; Sens ner 
That the Pear of ouß Tod was in Engliſh figures: But the Pet 
5 — King being at length, the Anno Domini wag held Sur- 
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Intention is 
in ſome Caſes 
ern dle 


8 


. 4 


venänt in 
nitien of and from all 


* 5 * . 


gens two Fo: 
allions, and 
2 in the Pallage there- 

the Leſlo2 bought Cove- 


nd fa not 7 5 


Common, 
| r, Covenant lies ko: 
"Mo. 353. And this Cove- 

s 8 9 ney 


* 


70 N 9 


* Gat eee M's. 41 5 R. 


x N Aion was ou 
het of a Leaſe, f02 quiet Enjoyment-free 


| m an 
and clear, and kreeiy and clearly dilcharged, o v2 otherwiſe indemp⸗ 


je Plaintiff us Gente on a T. 


Arrests ok Bent, Sc. and the Plaintiff 


alügned a Preäch, that ſo much Bent was in Arrear; the De⸗ 


kendant to part+pleaded Payment to the Leſſo?, — to the 


ged to be in Arrear, that he left 3 


er in the Hands or the Plaintiff es inte one quod Evers 
to the'Lefſozz and upon Demurrer Pz. an objexed that 
Plena was not good. becauſe the Intention was not tra- 


verfable; Holt” C. * 
traverſable, as if A 


contra; Jn ſome Caſes the Intention is 
be indebted to B. by Obligation, and Y - 


e Contract. and both: Money to. B. <4 Intention to whi 


Debt it ſhall be applied is traverſable : And the Court inclined that 
thisPlea was good, but held clearly, that if it had been reliquit 
ad lolyendum it you been good, and that non . modo & 


* forma 
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forma had been a good Travetſe: But the Court took Exception 
to the Alignment of the Bzeach, koz that the Plaintiff did not 
ſhew a Diſturbance in the Enjoyment, oz dthet ſpectal Dammnifica- 
tion, without which the Rent being behind, is not.a>zeach of 1 
the Covenant, Tollard's Cale, 1 Ro. Abr. 4g. and took this Di⸗ CY 
verſity, viz. Abet the Counterbond o2 Covenant is given to ſave Where Bond 
harmleſs from a penal Bond befoze the Condition byoken, there 5 denn 
fl the penal Sum be not pald at the Day, and fo'the Condition is madevefore 
not peſerver, the Party to be ſaved harmleſg,' does by this be- . Don 
come liahie te the Penalty, and ſo is dampnified,” and the Coun- proven, dis 
terbond közkeited ; but ik the Counterbond be given after the Con- — by 
vitton of the Obligation be bzoken, oz to ſave harmleſs from a de nice 
ſingle 5tll without a Penalty, there the Counterbond cannot be given afrer- 
ſued without a ſpecial 'Damnification. So here, Rent remain, ds, or co 
tng im arten, and not paid, is not a Damage, unleſs the Platn- e 
tiff be ſued oꝛ charged, E | 
incurred by the an, tis 8 


5 i . ny 
FB id 7 


Green I . rat e. K. Intr. 
own. 5, A & N. * 43% Is 12 = 
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* ry 


1 es the 8 vectared, That A. wing ARS to (5) 
him, and arreſted at his Suit, the Dekenvant, in conſideration Martor out of 
that he would oder the Barliff to let A. ito at large, undertook ; — 2 | 
and covenanted with 4 Platntiff to bzing in the Body of the Caſe, cannot 
ſaid A. and deliver him into the Cuſtodp of the ſaid Bafliff ſuch a de werted. 
Dap, &c. The Defendant pzayed Oyer of the Deed; which was | 
I (the Defendant) do promiſe and engage my ſelf fo bring ih the 

Body of g. to the Cuſtody of B. Bailiff, ſuch a Day; and there- | A 
upon it was demurred 2 Et per Cur. Firſt, The Plaintfff"cannot | 
(et foxth Matter of Fact in his Declaration not conta in the | | 


Deed it ſelf lo us te alter the Caſe; therefoze all duch Batter 7 


Fatt ſo alledged oz averred is itnmatertal. 8 Rep. 151. | 
 dly, The Plaintiff is no Party to the Deed, no? 710 much as H. cantiot 0 

named in it, and tho Covenant may be bzought on a Deed-JPoll, bring . 1 
vet the Oo mug be named ſa FR "IE 1 * AG 517. ? * . 
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ls was a feignen ation on the Cale upon a Mager, in 
82 co... oder to ſettle a Difference about the Deviititon of Taxes 
from Taxes, Olit of a-Rent-Charge. Apon Non Afſumpſit.pteaded, the Jury 
exteddsto found a ſpecial. Cletdit, viz. Chat A. being'ſerſed/of Lands in Fee, 
Fubſcquene "51 Deed dated 1649: granten a Rent charge to one; Brewſter'and 
. fanie Nature; his Heirs, and -covenanted fo2- farther Allurance, and on the fame 
3 ey Deed there was an Indozlement, that the Bent was to be paty 
"* zent duke, clear ok an Taxes Akterwardg A:iconfirmed-the Gꝛant, and.co- 
bpbpenanted to pay the'Rent-charge clear of all Cares. By the 
Land Tax 3 & M. 4. per ound is laid upon Land, and 
Poder given to the Tenant to veduck 4 8 in the Pound, with a 
3 er not to alter Covenanes oz Agreements ok Parties. Et 
+» . ©" per Clio. -W g 
1 "Sib a Covenant, it made in the Pear 1640, would not have 
„ kreed the Bent charge from the Taxes impoſed by theſe Ads; be- 
cauſe there was no duch parliamentary Tax in being, oꝛ known at 
that Time”; but berauſe'there were ſuch.Tares in the Pear 645, 
which was bekoze the Ozant,' therefoze this Covenant mut be 
Tonſtrued to extend ta chem; koz otherwiſe it would ſignify no⸗ 


1 


Grantee of , 4, x}, That the Heir ok the.O2antee could not maintain an Aﬀton 
650 beers o Covenant againſk the Alugner oz Leite af the-G2antoz ; but 
Covenant a. Mp againſt the Gzantoꝛ and his Peirs ; koz a Marrantp, tho a 
* ar ch Eobenant real, does not bind the Land, till Judgment had in a 
land. Warrantia Chartæ, much lels that which is only a perſonal 
"oo Covenant. --An Aſſignee of Land may have Covenant againſt the 
 Covenanto? and his Heirs, - where the Covenant runs with the 
Fand. 4 E. 3. 5. 5 Co. Spericer's.Caſe ; but Covenant will not 
lie merely. again one as Alignee'of Land. Hard. 87. pl. 35. 
3 Diverfiries of 2diy,” Where: the Queltionis, Whether. a Covenant be repeal- | 
. e this is. the-vifference,- viz. where H. 
avoided by ktobenants not to de an aa oz Thing which was fawful; to do, 
| e und an ac or Pariament-comes akter and compels him to do it, 
where get. the Statute repeals the Covenant: So ik , covenants to do a 
»» Thing which is en, and an ac ak Parſtament comes and hin⸗ 
pers him from doing it, the Covenant is repealed,” Vide Dy. 27. 
pP 178. But if a Pan covenants not to do a Thing which then 
5 was unlawful; and an AX comes and makes it lawkul to do it, 


ſueh an At of Parliament does not repeal the Covenant. 
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Northcote verſus Underhill. Mich. to Will. 3. B. R: 


172 Covenant the Plaititiff declared, that the Defendant by his LIL 
Deed did grant, bargain, and ſell to the Plaintiff and his Caen nee 
Heirs, pꝛovided that if the G2anitoz paid \ſo much Monep, it of Land is 
ſhould be lawful fo: him to re-enter, and that he covenanted to ran o ne 
pay the faid Money to the Plaintiff, and a Bꝛeach was alligned an 13 
in Non payment of the Money: After Judgment by Dekault, and Cowen, 
a Writ of Enquiry executed; M2. Carthew objetted, that no- 2* 19 b 
thing paſſed by the Deed fo2 want of Enrollment, quod fuit con- of Covenants 
ceſſum, and krom hence he inferred, That the Covenatits were independent. 
void like the Caſe in Raymond 37. where H. grants all the Re- 

ſtdue of his Term, which ſhould be unexpired at the Time of his 

Death, and covenants fo2 quiet Enjoyment, and gives a Bond 

to perfozm that Covenant, and.it was held that the Bond and Co- - 

venant were void. Et hoc fuit conceſſum per Holt C. J. becauſe 

that was a relative and dependant Covenant. Jt refets to an 

_ Eſtate, and is to wait upon it; and if there be no Eſtate grant- 

ed, the Covenant fails; but in this Caſe the Covenant to pay 

the Money is a diffint, ſeparate and independant Covenant, and 

it is not material whether any Eſtate paſſed, and the Plaintiff 

need not ſhew it, no2 ſay quod defendens conceſſit, but the beſt 

TUay is to declare with a Quod cum Teſtatum exiſtit, &c. and 
Judgment was given fo2 the Plaintiff _ 


Greſcot verſus Green. Paſ. 12 Will. III. P. R 


ESS EE covenanted fo2 him and his Alſligus to rebuild and (6) 
finiſh a Houſe within ſuch a Time, and after. the Time ex- Agne is | 
pired the Leſſee alligned over the Pꝛemiſſes, the Houſe not being preach in- 
built and finiſhed accowding to the Covenant. Et per Holt C. J. curred before 
This Covenant ſhall not bind the Altgnee, becauſe it was bzoke samen 
bekoze the Aſlignment; aliter if b2oke after, as if Leſſee had al⸗ 


ſigned bekoꝛe the Time expired. 


oo. 
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Courts and 9 inferiour. 


Groenvelt 8 Burwell. Tein. 12 Will. Ul. B. R. 


14 Y the Charter of the College of Phyſicians London the 
Power to ex- Cenſoꝛs are empowered to have the Government of all 


por prom Perſons p2atiſing Phyfick in London, and within ſeven 
—_— Hiles round, with Authozity to puniſh pro mala praxi 


ower. bp Fine and Jinpziſonment, and accozdingliy they condemn'd 

+ Dy. Groenvelt fo? avminiſiring infalubres pillalas & noxia Medi- 
camenta, and fined and impziſoned him; and the Queſfion was, 

TWhether a Certiorari lay on ſuch a Judgment. Et per Holt C. J. 

TUhere-ever a Power is * to examine, hear, and puntſh, it is 

a Judicial Power, and they in whom it is repoſed act as Judges: 

aud where-ever there is a Jurſsdiftion ercied with Power to fine 

Oar baving A and impꝛiſon, that is à Court of Recozd, and what is there done 

Power to fine g Matter of Reco2d, 8 Co. 60. 38. This appears from the 

and Gute: Stat. Weſtm. 2. c. 11. by Which it is enaited, That Auditozs al- 

Record. * igned by the Loꝛd may commit the Party accomptant to Jztſon 

di Atrears:. And it is held, That the very Lodging of this 

Power in them, ene. don Judges of Becod: Nulla curia 

quæ Nord non habet poteſt mandare carceri. And whereas 

bekoze that Statute, in an Adion of Debt fo2 ſuch Arrears the 
Dotendant might wage his Law, ſince that Statute he cannot, 

dera Ped are A COM ning by ME 4 n py 


52 x 3 881 Rex werſus Gilbert. 


17 15511 39 5 : r- * 


" 6 9 A IE in a Court-Leet fo2 a Sulance was removed 
en * by Certiorari, and Selby took an Exception to it, That it 
Leet, it is not ug not ſhewn coment, noꝛ quo jure this Court was held, whe⸗ 
neceſlary co ther by Patent o2 Preſcription, which he urged ought to be done, 
nor quo jure fo2 that the Leet is not of common Right, but is taken out of the 
the Court is Tourn, and the Tourn is of common Right; ſuch Derivation 
bell. tthetekoze muſt be either by G2ant oꝛ Preſcription : But the Court 
_ gver-ryled the Objeckton, and ſaid, the Pꝛecedents were all in this 
manner. 


3 | | Anony- 
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Courts and Juriſdictions inferiour. 


þ % : 
LY 


If a Juty in an inferiour Court will not agree on their Ker! ,, (32 * 
I dic, che Way is as in other Coutts, to keep them without in infcciou: 
Meat, Dunk, Fire 02 Candle til! they agree, and the Steward Cours. 
may from Time to Time adjourn the Court till thep do agree 

Generally a Levari facias is not the Pꝛoceſs of the Hundzev⸗ 

Court, but by Cuſtom it may be, and all Hundzed Courts have 

this Cuſtom ; but the trite P2oteſs at Common Law is Diſtrin. 

gas. All Misdemeanoꝛs in judicial Dfficers are a Contempt of 

the Court of B. R. and Attachments go daily againff Stewards; 

fo2 granting Attachments againſt all the Party's Goods, and Holt All Miſde. 
C. J. remembred a Caſe of the Yayo of Hereford, who gave ui of. 
Judgment fo2 his own Leſſee in Eſedtment: But fo2 Erroꝛ in Judgs cer «ce Con 
ment a Judge is not puniſhable : All this was held by the Court *<<=y:s of 
on Motion fo2 an Attachment againſt a Steward fo? diſcharging * * 
a Jury befoze they gave a Uerdit, 1 


Domina Regina verſus Hill. & al. Trin. 1 Ann: B. R. 


F DGMENT was given in the Town - Court ol Briſtol, 4 gde. 
and Coſts taxed and a Scire Facias taken out againit the Bail, againt. = 
and a Year afterwards the Court granted a new Trial, and ſet —— A 


aſide the firſt Judgment, and an Attachment was granted againſt Coke 
the Judge foz this Cauſe. | £: 


, 


Lucking verſus Denning. B. R. 


Cl againſt a Serjeant at Pace fo2 the Eſcape of one in (5) 
Cuſtody by vertue of a P2oceſs of the Court of the She: _ — 
riffs of London in an Action of Debt upon a Bond ſued there; ceſ of inf-- 
and upon Non cul. it appeared that the Bond was made out of ox 
the Jurisdi#ion of the Court; and thereupon it was objecked, % theCauſe 
That the pꝛoceeding upon the Bond was coram non judice and all be our of che 
void, and the Serjeant was a Treſpaſſer, and they cited 2 Bulſt. Jag f . 
64. 2 Mod. 30. 1 Ro. 545. 809. 1 Sid. 125. 1 Lev. 95. Hob. 267. peu to be ſo. 
Lut. 935. 1560. 2 Mod. 196. March. 117. Stat. Weſtm. 1. c. 35. 


Et per Holt C. J. To which Powell and the reſt agreed, 


1ſt, TUhere an inferiour Juriſdition is confined to Perſons, as 
the Marſhalſea was to thoſe of the Houthold, if it appears on the 5 
Face of the Declaration, that the Perſons that ſue are qualified to | 
ſue, tho' in Fa they ate not; pet if the Defendant does not 


plead to the Jurisdiction, but * and admits it, he ſhall — 
er 


— <a —— 


202 Courts and Juriſdictions inferiour. 


Where « dictionem, but that is ſupplted by the Count; And if a Pat⸗ 
Mitte is ter ariſes extra juriſdictionem, and the Plaintiff declares of 


CO Pꝛohibition on the Statute of Weſtminſter : But if he waives 
lead to the that and pleads to the Merits, he can never then have a Nohibi⸗ 
aten tion, no? can he take Advantage of their Want of Jurisdickion, 
is eſtopp'@, © foz by the Averment of the Count, and his own Admiſſion, he is 
eſtopped to ſay that it was a Batter that aroſe out of their Juril⸗ 

diction. It is impoſſũble the Court ſhould know where a tranſitoꝛy 


Matter ariſes, unleſs the Defendant acquaints them with it. 
Judgment pro quer. 
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 Lovelace's Caſe. Trin. 12 Will III B. R 


RROR upon a Judgment in the Coutt of Canterbury: (1) 
The Exception was, That the Court was laid to he Cotto: mu 
" Time out of Bind, and the Protets or the Cotrrt alfa = 
was laty to be Time ont of Mind, which they fair was 
making one immemo2tat Thing ſttbſequent* to another; fed non; 
allocatur, fox Cuftomg map be Time out of Mind, and pet not 
co-evak, Vide 2 Keb. 7274. a n 


Mayor, &c. of Winton verfws Wilks Paſt 4 Au. B. R. 


N Action on the Caſe was bzought by the Coppozation of . . 

the City of Wincheſter, wherein they declared, Quod cum cn mn“ 
Winton eſt antiqua civitas, and that there was a Cuſtom there ccade in - 

quod non liceat alicui præter homines liberos, de Gild. Merca- 7* — — 

toria civitatis prædict. to exerciſe a Trade in the ſaid City, un⸗ oF che Gilda 
leſs being bzought up an Appzentice to it within the ſaid City z Mercacoria 


that the Defendant nevertheleſs did exerciſe, &c. Upon Motion — 2 


—— 


Cuſtom in any City but London ? Fo? the Plaintiff it was urged, en 

That there might be ſuch a Cuſtom in London, and that this 

was ſettled in Wagoner's Cale. And they ſaid that the Reaſons 

of Wagoner's Caſe might as well maintain ſuch a Cuſtom in Win- 

cheſter as in London; and that tho' the Cuſtoms of London are 

confirmed by Ads of Parliament, yet thoſe Aﬀs extend only to good 

Cuſtoms, fo2 bad Cuſtoms are void and cannot be confirmed: 

They laid a reaſonable Commencement might be intended, and cited 

Palm. 2, 3, 4, 5. 2 Cro. 803. 1 Leon. 262. Reg. 105. 11 Co. 53. 

On the other ſide it was argued, That of common Right every 

an had liberty to trade; that he could not reſtrain Himſelf from 

this Liberty even in a particular Place without a Conſideration, 

becauſe Trade was a great Benefit to the Publick and the Par⸗ 

ty's Means of Livelihood, and theretoze Cuſtom could not put 

ſuch a Reſtraint upon the Party, and ought not to be permitted 

to do it, unleſs it gave him a 1 oꝛ ſome * 
| 2 | olt 


a 
* 


204 NS. 
Holt C. J. Notwithſfanding Wagoner's Caſe, ſuch a Cuſtom 
and a By-Law upon it came in queſtion in the 19 Car. 2. in C. B. 
in the Caſe of the Town of Colcheſter and was not determined. 
All People are at Liberty to live in Wincheſter, and how can thep 
be reſtrained from uſing the lawful Means of living in a Place 
where they-have a lawful Liberty to live? This was the Founda- 
tion, and the Cauſe of making the Statute 5 El. Such a Cuſtom 
Difference as fg att Jnjury to the Party and a Prejudice to the Publick. The 
co this Cu- Cale of London differs ; they have by Cuſtom the bꝛinging up of 
London and the Poluth of the City, and therefoze they by Cuſtom have Power to 
other Cities. make Inkants Apprentices, to aſſign Appꝛentices, and by Cuſtom 
after ſuch Appzenticeſhip they are free : Other Cities have no ſuch 
Cuſtom. adly, This Declaration is naught : The Aﬀton ought to 
be - bzought by the Gilda Mercatoria, how is the City pꝛeju⸗ 
The Adion Diced 2 Aniciently the King's Gzant to have Gildam Mercatoriam, 
— 4 ade the whole Town to have a Cozpozation. But Non con- 
cke Cad tat to us whether the Guild here be the whole Town, o2 part of 
the Town, 02 what part of the Town, no2 by what Right there 
is any Gilda Mercatoria in this Place. Powell, Powys and 
Gould concurring, Judgment was given quod nil capiat, &c. 

fox this Fault in the Declaration. ts 
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DAMAGES. Vide Coſts. 


Cone verſus Bowles. Mich. 2 W. & M. B. R. 


EPLEVIN againſt thꝛee Defendants, one of whom (2 
was an Jnfant, and all appeared and avowed by Attoz- — — 
ney. Judgment being given againſt the Plaintiff, he to be taken 
bꝛought a TUrit of Erroz, and alügned the Jnfancy of ſtricty. 

one of the Defendants fox Erro2 : And becauſe he might have 

pleaded this in Abatement to the Avowzy, it was held well 

enough, and Judgment was affirmed; but the Court held the 

Avowants ſhould have no Coffs; fo2 all Statutes that give 

Coſts are to be taken ſtrily, as being a kind of Penalty, and 

the Statute 3 H. 7. c. 10. mentions only TUrits of Erro2 bꝛought 

by any Defendant o2 Tenant. 


Lawſon verſus Storie. Hill. 5 W. & M. B. R. 


Y the Statute 2 W. & M. Seſſ. 1. c. 5. treble Damages and % N 
D Coſts are given againſt the Reſcouſoꝛ of a Diſtreſs fo2 Rent: Ser r e . 
In an Afion upon the Caſe koꝛ a Reſcous upon this Statute the che Plaincif 
Plaintiff ſhall recover treble Coſts as well as treble Damages; w Cone 
fo2 the Damages are not given by the Statute, but increaſed, s wen s 


an Aﬀion upon the Cale lying koz a Reſcous at Common Law, *zeble Da- 


mages. 


Herbert verſus Waters. Mich. 7 Will. III. B. R. 


12 Replevin the Defendant avomd as Overſeer of the Poco: c 5) 


fo2 a Diſtreſs fo2 a Rate upon the 43 El. c. 2. and at the . 


Trial the Plaintiff was nonſuit, and no Damages being found, vin for Di- 
Winnington moved fo; a Crit of Enquiry of Damages to ſup- Bont for » 
ply this omiſſion, and it was granted, becauſe if the Jurp Had if the jury 
enquired, they had enquired as an Inqueſt of Office, on which no omi "po 
Attaint would have lain. Vide 1 Cro. 146. 1 Ro. 272. 2 Ro. 112. — 4 
1 Sid. 380. And they diſtinguiſhed this krom the Cale x Sid. 380. may be ſup- 
of an Avowyp fox a_Kent-charge accowing to the 17 Car. 2. c. 7. ie 
There a TUrit of Enquiry was rightly dented, fo2 by that _ 
[1 © 
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tute the lame Jury are to enquire of the Rent-arrear, and the 
Ualue of the Cattel; but the Statute of the 43 Eliz. does not 
tie it up only to the ſame Jury, And Holt C. J. ſaid, That 
17 Car. 2. inter Burton and Robinſon, Detinue was bꝛought, and 
upon Trial ok the Jfſue the Jury found the Damages, but not 
the Ualue'vf the Diſtreſs, and the Court granted a TUrit of En- 
quiry, which he ſaid was contrary to Cheyney's Caſe, and as 
he thought contrary to Law. 2 | 


Shore verſus Madiſten. Trin. 9 Will. II B. R. 


3 


or FE , 
ee, oe Phaintiff bzought Debt in C. B. upon the Statute 
Sate gives 1 5 Elz. e. 9. £02 not appearing upon a Subpeena ad teſtifi 


a Certain * cand. and retovered Judgment, with Coſts of Suit; and upon 
naley co. this Judgpient, Erro2 was bzought in B. R. and the Court held 
ed, he ſhall that where a Statute gives a Sum certain to the Party grieved, 
recover hg ſhall in-Conſequence have Coſts, becauſe he had a Right of 
wiſe of In» Aﬀtion antecedent to the bainging of the Adian. But where a 
former. Sum certain is given to a Stranger, as where it is to him that 
ſhall pzoſecute, he ſhall not have his Coſts ; foz till he cammenced 
his Aﬀion he had no Right of Action in him: And the Judgment 
was = d. Vide 1 Brownl. 66. Hutt. 22. 1 Lut. 201. No 
Coſts chan be in a popular Ackion, be the Penalty certain oꝛ un⸗ 
certain, but where the Party grieved ſhall have a Penalty cer- 


tain, he wall have Coſts. 
Browne verſus Gibbons. Hill. 1 Ann. B. R. 


nes - HE Plaintif bought an Attion on the Caſe fo; flandergus 
1 cows ſpoken ok his Mike; viz. That ſhe was a Thoze, 
_ the per quod he loſt ſuch and ſuch Cuſtomers: Upon Mot guilty 
Plaintiff ſhall the Jurꝝ found fo2 the Plaintiff, and gave Damages under 40s. 
8 And. the Queſtion wag, Whether the Plaintiff could have full 
the Damages Coſts notwithſtanding the 21 Jac. I. C. 162 Et per Cur. The Plain - | 
are under "tiff thall have his full Coſts, fo2 it is not the Mods, but the 

ſpecial Damage which is the Cauſe of Action in this Cale; and 


upon Evidence. it is not ſufficient to prove the Mods, but he 


muſt pꝛobe the ſpecial Damage allo; and this is the Reaſon why 

the Aﬀton lies by the Pusband alone without the joining of his 

like; And the Court held, That ik a Man being Treſpaſs bo: 

beatlig his Servant per quod ſervitium amiſit, it is not an Aon. 

of Aſſault and Battery within 22 & 23 Car. 2. c. 9. but this is 
2 | 7 ap 
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an Action founded upon the ſpecial. Damage. So in the p2incipal 
Caſe the Action is fo2 the Damage and not fo2 the Tloꝛds, fo2 they 

alone are not actionable; and the Court agreed the Caſe 1 Cro.140. 

That in an Ackion fo2 flandering his Title, the Plaintiff ſhall 

have his full Coſts, Nota, Mich. 5 Car. 1. C. B. It was ſaid by 
Richardſon to be the Reſolution of all the Juſtices of B. R. and 

C. B. That in an Action upon the Cafe fo2 Slander, tho' the Court 

are bound by 21 Jac. 1. c. 16. and cannot increaſe the Coſfg Court ate 
where the Damages are under 40s. yet the Jury are not bound ung by che 
by that Statute, and therefoze they may give 101. Coſfs where 2: Jac.:.c.1c 
they give but 10 d. Damages. "Rs Jury not. 


- Jenkins & Ux. verſus, Plume. Hill. 2 Ann. B. R. 


T.NDEBITATUS ASSUMPSIT by pusband and Wife 6 
1 Erecutozs, who declared quod cum the Defendant was indebted wife declare 
to them in 20 1. as Executozs of the laſt Mill and Teſtament of e 
J. S. fo2 Money had and received to their Uſe as Erecutozs, he ſampfir o 
pꝛomiſed to pay, &c. To this Non Aſſumpfit was pleaded, and chem a5 Exc- 
the Plaintiffs were nonſuited: at the Trial. And now the Que⸗ 1 
ſtion was, TUhether they ſhould pay Coffs upon the Statute cher tall pay 
23'H. 82 Et per Cur. , The Plaintiff ſhall pay Coſts, fo2 the Re- Coſts. 
ceipt being ſince the Death of the Teſfatoz, ff it was by the 

Conſent of the Executoꝛ, it is the Receipt of the Executoꝛ. On 

the other ſide, if it was without his Conſent, pet now the bzing- 

ing this Aﬀton is a Conſent, As to the naming themſelves Exe- 

cutoꝛs, it is only to deduce their Right, and ſet it koꝛth ab ori- 

gine ; pet nevertheleſs the Cauſe of Adton ariſes intirely in his 

Time and ſince the Death of the Teſtatoz. It is only by Con- 

ſtruftton, that an Executoꝛ is out of the Statute of 23 H. 8. and the 

Reaſon is, becauſe he is not pꝛivy to the oziginal Cauſe of Aﬀion, 

but in this caſe he is. Jf the Defendant received this Money by D*bcor pay: 
the Conſent 02 Appointment of the Plaintiff, it was Aﬀets in his 5-02". 
Hands immediately; if without his Conſent, yet the bzinging of wich Execu- 
the Acton is ſuch a Conſent, that upon Judgment obtained, it :2*sConfenr, 
thall be Allets immediately without Execution; and yet if an Exe⸗ Wichont his 
cutoꝛ bꝛings an Action and recovers Judgment, the Money reco- Conſent, tis 
vered is not Aſſetg till levied by Execution: But in the pꝛincipal 1 
Cale it is Aſſets immediately; and the Reaſon is, becauſe it is being an A. 
recovered againſt a Perſon that never was indebted to the Te- Sion vad re- 
ſtatoꝛ, and the oztginal Debtoꝛ is diſcharged ; but here the Wat- ben ti xc: 
ter is at large again by the Nonſuit, and the Executoꝛ map ſue gets before 
either the firſt o: ſecond Debtoz. In this Caſe was cited, the cution. 
Caſe of Elwes verſus Mocatoe. Paſ. 2 Ann. fn this Court. Exe⸗ pon Tit. 
cuto? brought an Action, and declared on an inſimul computaſſet Executor. 
with himſelf, and was nonſuit, and the Defendant could 1 5 
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Account with Coſts, which the Court now agreed, becauſe the Pꝛomiſe upon 
Executor be. typ Inſimul computaſſet begat not a nem Cauſe of Aﬀion, but al⸗ 
ben Caf of kertained the old Cauſe of Aﬀion, which remained ſtili the Debt 
Action, but gf the Teſtato!. a. i WITS 
afcertains the Holt C. J. ſaid, That ik the Goods of the Teſtatoz be taken 
and converted bekoze they come ta the Hands of the Executoz, 
he ſhall not pay Coſts upon a Monſyuit in an Aﬀion bꝛought fo2 
theſe, fo2 they were never Aﬀets. ' ; 


venn verſus Phillips. 'Paſ. 2 Ann. B. R. 


T RESPASS fo? chaſing, diving; and wounding his Sheep, 
121 per quod ſome died, and others were damnified, and alſo foꝛ 
in Treſpaſs faking and carrying away one Hog ok the Plaintiff; upon Not 
for taking. guilty the Jury found the Defendant guilty of all, but the taking 
driving, «4 and catrying away the Þog, of which they found him Not guilty, and 
bis Sheep, gave 2 d. Damages; and the Queſtion was, Whether the Plain⸗ 
che Plintif tiff could have moze Coſts than Damages? And the Court upon 
Colts, opening the Matter, held the Plaintiff ſhould have his full Cofts, 
| fo2 this is out of the Statute 22 & 23 Car. 2. c. 9. und the Rea- 
ſon is, becauſe the Statute enats, That in all Actions of Trel⸗ 
paſs, Aſſauit and Battery, and other perſonal Actions wherein the 
Judge ſhall not certify an Aſſault and Battery ſufficiently p2oved, o2 
that the Title of the Land came in queſtion, there ſhall be no moze 
Coſts than Damages, where the Damages found are under 4os. 
So that tho' the firſt Mozds are general, yet by the laſt wozds 
Actions is reſtrain'd to ſuch wherein there can be (ſuch certifying 
Conſtruttion of the Battery, oꝛ the like: Therefoze if it be an Acton wherein 
228 23Car. a. there can be no ſuch certifying, as Debt, Aſſumpſit, Trover, Tref- 
c. 9. paſs fo2 taking his Goods, Treſpaſs fo2 ſpoiling his Goods, Trel⸗ 
paſs fo2 beating his Servant per quod ſervitium amiſit, it is out 
of the Statute ; but Treſpaſs quare clauſum fregit, o2 Treſpaſs foz 
riding over his Gꝛound, are within the Statute, Vide 3 Keb. 184. 
„8, 9. Raymond 487. 2 Jones 232. Trefpaſs fo2 byeaking his 
Stall in Mercatu poſita. And altho' Treſpaſs quare clauſum fregit, 

is within the Statute, yet if it go on foꝛ cutting and carrying 
his Coꝛn, it is out of the Statute, unleſs the Defendant be ac⸗ 

quitted thereof. Vide 3 Keb. 21. 247. 


be Fanſhaw verſus Morriſon. Trin. 3 Ann. B. R. 

pon a Re- f b | 

cognizance | | 

of Bail en T ION a Scire Facias on a Recognizance. in C. B. againſt 
be given, oc- Bail, the Plaintiff had Judgment fo2 Execution upon the 


tionis execu · 
tionis. 


ensſione dila- Recognizance, & quod recuperet dampna ſua occaſione dilationis 


Exe» 
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Executionis, upon a TUrit of Ertoz in B. R. this was teuerted, 
koꝛ the Bail are only liable to Coſts ot Suit by the Statute, and 
Damages by reaſon of the delay of Execution are not Coſts, 
no2 Coſts of Suit, but Damage ſuſtained by being ſo long out 
of his Money, which uſes to be affeſſed by allowing the Party 
what lawful Intereſt wguld have come to him in the mean Time; 
ſo that Coſts and Damages are different in this Caſe, given foz 
different ends, and afleſſed by different Mealures. 


' B F. 


Bdllaſis verſus Burbrick. Mich. 8 Will II. C. R 


N Debt fo2 Rent upon a Leaſe at Till the Plaintiff muſt (1 
chem an Occupation; foz the Rent is only vue in reſpeſt uu. Beds got 
thereok, and therefo2e it muſt appear to the Court when the Leaſc at win, 
Leſſee entered, and how long he occupied. But in Debt fox * 
Rent upon a Leaſe fo2 Pears the Plaintiff need not ſet fozth any new. 
Entry oꝛ Occupation, fox tha the Defendant neither enters tioz 
occupies, he muſt pay the Rent, it being due by the Leaſe o2 Con- 
tra aud not by the Occupation. | 


Jayſon verſus Raſh. Mich. 4 Ann. B. R. 


HE Sheriff bꝛought Debt koz his Fees of erecuting an a 10 

Elegit; and Holt held that it lies, ko; it is ali the Execu- Sang e pte 
tion the Plaintiff in the oziginal Adion can have on this Judg- of executing 
ment, and he map enter on the Land extended, ik he can without *'*s**- 
Force, Vide 1 Cro. 286. | 


Anonymus. Trin. 11 Ann. B. R. 


ER Curiam, Debt lieg in the Barſhalſea, 02 any) other (3) 
Court upon Judgments in C. B. o R R. and upon Nul tiel Pebt on 


Judgment ifl 


Record the Iſſue ſhall be tried by Certiorari and Mittimus gut ot 8. R. les in 


Chancery. the Marſhal- 


E c D E. ſea. 
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Zouch verſus Thompſon. Mich. 9 Will. III. C. B. 


(1) Feine being levied of ancient Demelne Lands, the Low 
bzought his TUrit of Deceit againſt the Tertenant, the 

u | Peir ok the Conuſee, and the Heir of the Conuſoz ſe- 
Demefſne, lies ven Pears after the Fine levied, and declared generally, 
painft che That he was Lo2d of the Yano? at the Time of the Fine levied, 
nuſor and Co- Without ſhewing how oz what Eſtate he had: And it was reſolved, 
gel Wer, If, That Deceit lies againſt the Conuſee himſelf, as well as 
becsuſè it was againik the Conuſoꝛ, becauſe he is equally a Party to the Fine, 
merely void. ulld it is the Fine that wozks a Pꝛejudice to the Loꝛd. 2dly, That 
ſuch a TUrit of Deteit lies againſt the Heir ok the Conuſee oz 
Conuloꝛ; fo2 this is a real Deceit, and not like a perſonal Wrong, 

quod moritur com perſona; fo2 by this TUrong the Lo2d fs dil⸗ 
inherited and debarred of the Perquiſites ariſing from his Court, 

which is a permanent Injury in the-Realty, that by no means 

dieg with the Perſon of him that did it. 2dly, The Lozd need 

not ſhew his Eſtate, ik he was Dominus pro tempore it is enough; 

and if his Eſtate is ſince determined, it muſt be ſhewed on the 

other ſide. Athly, The five Years Nonclaim is nothing in this 

Caſe ;, foza Fine may eſtabliſh the Right of another, but cannot 

eſtabliſh it teil. $thly, The Court held the Fine to be coram non 

judice, and merely void. 2 Leon. 290. Br. Fines 47. Br. Diſcent.1 4. 


21 E. 3. 20. Hern g Plead. 94. 7 Hen. 4. 28. Vide Lut. 713. 


Fine levied 


* 1 
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des aches NAS E, fo? that the Defendant being -poſſeſſed of a certain 
has the Poſl. / Lottery-Ticket ſold it to the Plaintiff, affirming it to be 


ſeſſion of his own, whereas in Truth it was not his but another's; Defen- 


Charres, te dant pleaded he bought it bona fide, and fo ſold it. Et petit ju- 
ing them to dicium de Narr. & quod Narr. prædict. caſſetur: The Plaintiff de- 
de his makes muürred. And per Holt C. J. 
otherwiſe of If, Where one having the Poſſeſſion. of any perſonal Chattel 
out of Poſſeſ· ſells it, the bare affirming it to be his amounts to a TUarranty, 
_ and an Acton lies on the Affirmation ; foz his having Poſſeſfon 
156 a Colour of Title, and perhaps no other Title can be made 
| 4 out; 


D EC ES 


out ; aliter where the Seller is out of Poſſeſſion, fo2 there may 

be room to queſtion the Seller's Title, and Caveat Emptor in 

ſuch Cale to have either an expzeſs Carranty oz a good Title: , , c 
So it is in the Cale of Lands whether the Seller be in oz out of mance makes 
Poſſeſſion, fo2 the Seller cannot have them without a Title, and ne Warranty 
the Buyer is at his Peril to ſee it. 3 Mod. 261. of Lands in 


any caſe. 


2dly, The Court took this Plea in the Concluſion of it to be j\jgmen to 
in Bar, but becauſe it was ſafeſt fo2 the Plaintiff, gave Judg: zaſwer over, 
ment to anſwer over; ſaying that could not be afſigned fo2 Erroz te che ple 


by the Defendant, becauſe it was fo2 his Advantage. 3 Mod. 26r. 11 


Riſney verſus Selby. Mich. 3 Ann. B. R. 


ASE, fo2 that the Plaintiff being in Treaty with the De⸗ (3 


fendant about the Purchale of ſuch a Houſe, the Defendant _—_— 


did fraudulently affirm the Rent to be 30 1. per Annum, whereas co a Purcha- 
it was but 20 1. whereby he was induced to give ſo much moze 5 ende 
than the Houſe was woꝛth: Upon Not guilty pleaded, and Ucr- chan in fact 
Dit fo2 the Plaintiff, twag moved in Arreſt of Judgment, that i is- 

this was an impꝛoper Inquiry in the Plaintiff, and he was over- 
credulous in taking the Defendant's Tod fo? it; but the Plain⸗ 

tiff had his Judgment, fo2 the Ualue of the Rent is Matter that 

lies in the pzivate Knowledge of the Landlozd and Tenant, and 

if they affirm the Kent to be moze than it is, the Purchaſo? is 

cheated, and ought to have a Remedy fo? it. 


Butterfeild verſus Burroughs. Trin. 5 Ann. B. R. 


125 E Plaintiff declared that the Defendant ſold him a Hozſe __ c 4 ) 
1 ſuch a Dap and Place, & adtunc & ibidem warrantizavit ny of 
Equum prædict. to be found, TUind and Limb, whereupon he paid fund. Want 
his Moncy, and avers the Hozſe had but one Eye, &c. The De: 2 an Eye ion 
kendant pleaded non warrantizavit, upon which there was a Uer: ***< 

dict fo2 the Plaintiff; and now in Arreſt of Judgment it was ob⸗ 

jecked, 1ſt, That the Cant of an Epe ts a viſible Thing, where⸗ 

as the TUarranty extends only to ſecret Tnfirmities ; but to this 

it was anſwered and reſolved by the Court, that this might be ſo, 

and muſt be intended to be lo, ſince the Jury have found the De- 

fendant did warrant. 2d. Obj. As the Warranty is here ſet fozth 

it might be at a Time after the Sale, whereas it ought to be 

part of the very Contrack, and therefoze it is always alledged 
warrantizando vendidit. Sed non allocatur, fo2 the Payment - 

was afterwards, and it was that compleated the Bargain, which 

was imperfeet without it. | 


Ee 2 -- =—_ 


DECLARATION. 


Haſtrop verſus Haſtings. Paſ. 4 W. & M. B. R. 


N an ation upon the Caſe fo; Beer and Mages the De: 


(r) 
—_— in fendant pleaded. in Abatement, Et pet. judicium de billa & 
5 quod billa prædict. caſſetur fo? Incertainty in the Declara- 
ken Advan- tion: Upon Demurrer the Defendant's Counſel inſiſted up⸗ 


roge of upon on many Faults in the Declaration; Et per Cur. The Defendant 
datement. fhall not take Advantage of Miſtakes in the Declaration upon a 
Plea in Abatement, but if he would do that, he muſt demur to 


the Declaration, per quod a Reſpondeas ouſter was awarded, 


Benner verſus Talbot. Hill. 8 Will. III. B. R. 


(2) TRESPASS fo? entring his Cloſe, and treading down his 
— Gꝛals and Con, and hunting there, the Defendant being 


contra form, Alt inkeriour Tradeſman, viz. a Clothter, contra pacem Domini 
jy is F Regis & contra formam Statuti inde proviſ. After Uerdi# pro 
cho ſome sf quer. tiwas objeted in Arreſt of Judgment, That contra formam 
the Matters Statuti goeg to the whole Declaration, wherein ſeveral of the 
in he gt Treſpaſſes contained are not contrary to any Statute; foz the 
' Statute 4 & 5. W. & M. does only increaſe Coſts, Holt C. J. 

A an Ack of Parliament increaſes a Penalty, oz depzives a Man 

ok a Benefit he had befoze at Common Law, in ſuch Caſe, if 

one declares upon the Statute, and does not bzing bimſelf with- 

in the Statute, and concludes contra formam Statuti predict. it 

is naught: This was .Penhallow's Caſe, 3 Cro. 231. But i 

there be no At of Parliament at all, and the Plaintiff concludes 

contra formam Statuti prædict. tis only Surpluſage. This was 

Ward's Caſe, 1 Ven. 103. Here an At. gives an Increale of 

Coſts, and in that only reſtozes the Common Law, which was 

taken away by the Stat. 22 & 23 Car, 2. The Queſtion is now, 

Pow the Plaintiff ſhall declare in this Cale? In this Count ſe- 

ee, are*alledged, the lalt whereof is only within the 
Statute, an the Concluſion ok the Count is contra formam 

Statuti,, watch, tho“ in grammatical Conſfrufion it goes to the 

Count, pet in Law it only goes to the Þunting, and 

therekoꝛe why may we not apply it only to the latter part, and re. 
Jett as to the reſt fo: Surpluſage,-as was done in an Jnditment 
vS v# g _ in 


DECLARATION. 


in Harwood's Caſe All. 43. Accoꝛdingly the Court held that 

contra formam Statuti ſhould only be applied to the latter part 

which was really againſt the Statute, and that, ſeeing the Punt⸗ 

ing and Bzeaking could not be ſeparated, the Plaintiff ſhould 

— oy Coffs accozding to the new Statute: Judgment foz the 
aintiff. 8 


Weſt verſus Troles. Mich. 9 Will. III. B. R. 


DE Plaintiff declared, That whereas the Dekendant (30 
6 Maii 1695, ko: 120 Weeks Dyet then paſt, had pzomi- 1. fu. e 
ſed to pay him 7s. per Week, and that the Plaintiff, Poſtea, Things of he 
ſc. 6 Maii 1695, having found the Defendant dyet 120 Weeks me _ 
then paſt, the Defendant pꝛomiled to pay the Wozth, and that it co be 9;s:- 
was wozth 7s. per Week : Upon Non Aſſumpſit and Uerdit pro rent; wel 
quer. it was now moved in Arreſt of Judgment, that the Weeks *** die 
in the quantum meruit are not ſaid to be aliz than thoſe lam in 
the ſpecial Pꝛomile, ſo that the Defendant is twice charged fo? 
the ſame Thing. Sed non allocatur, fo2 they da not appear neceſ- 
ſarily to be the ſame, and without Neceity the Court will not 
intend them ſo. 


Nevill 2erſus Soper. Trin. 10 Will. II. N. 


N Covenant againſt an Appzentice the Plaintiff aſignd foz (4) 
Breach, that the Appꝛentice befoze the Time of his Appzenticeſhip 1 
expired, & durante tempore quo ſervivit, departed from his Ma- 4 : 
ſter's Service: The Defendant demurred and had Judgment be- 
cauſe the Declaration was repugnant, fo2 it ſhould have been 
durante tempore quo ſervire debuit. The Cafe of Lawley ver: 
ſus Arnold, Hill. 8 W. 3. B. R. was not unlike this: That was 
Treſpaſs fo2 taking and carrying away his Timber and Biick, 
ſuper terram ſuam jacent. erga Confectionem Domus de novo 
xdificat. And the Court held this tnſenſible, fo2 they could not be 
Materials towards the Building of a Houle already butlt. 


Tilſden verſus Palfriman. Mich. 3 Ann. B. R. 


F one be in Cuſtod. Mar. Mareſch. the Map to charge him (7 
| [ with an Aﬀton 02 an Execution is thus: Ik it be in Term⸗time 1 
you muſt file a Bill againſt him, and deliver a Declaration to the ing » Priſoner 
Turnkey: Upon this he ſhall lie two Terms befoze he be dil⸗ m — : 
charged, even on common Bail: But ik it be in Aacation, the V. cen. 
Plaintiff muſt go to the Parchal's Book in the Office, and make 
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an Entry quod remaneat in Cuſtod. ad ſect. J. S. But then he 
mult be in actual Cuſtody, and not at Liberty; becauſe then he 
may be arreſted. Per Curiam. ; 


See the Caſe of Crowder verſus Oldfeild, Title Jeofails. 


aal Charters 


| Nurſe verſus Frampton. Paſl. 6 Will. III. B. R. 


WW = 


e EBT fo 25 l. and declares that by Deed between him 
— and the Defendant twas agreed, That the grey Nag 
ficſt Perſon, of the Defendant, between the Day of the Date there- 
figning 4 of and the laſt of Auguſt, a Day's Motice being given 
H. a Party, to the 7 Gould ride from Hyde-Park Cozner to the firit 
tho not na= Jhoule n Reading in thee Hours, fo2 501. Bet on each Side, on 
med therein. the Fopfeiture of 251. and avers, That the Defendant gave not 
a Day's Notice, and that the Hozſe did not ride; the Defendant 
craves Oyer of the Deed, which was, It is agreed that a grey 
Nags ec. In witneſs whereof we have hereunto ſet our Hands 
and Seals. Et nota, They were not otherwiſe named in the 
Deed. Hereupon the Defendant pleaded that the Plaintiff abſcond- 
ed fo2: Felony from ſuch a Day till after the firſt of Auguſt, ſo 
that he could not give Notice : To this there was a Replication 
and Rejoinder both impertinent, and a Demurrer, whereupon it 
was -objeted, That bare ſetting Names and Seals would not 
maße them Parties, ſo as to have an Adlon. Vide 2 Inſt. 673. 
3 Cro. 56. 2 Ro. 22. But the Court held, iſt, That the Caſes were 
„ not alike, and that an Aﬀton would lie by the bare Signing and 
m_ — e Sealing. 2dly, The Court held, That the Defendant was not 
le becomes bound to ſeek the Plaintiff to give Notice, becauſe the Plaintiff by 
impoſſible. his own Ac in ablconding had pꝛevented it, and a perſonal No- 
Co tice was neceſſary, which could not be given. Vide 2 Cro. 46. 
Yelv; 37. Lat. 158.1 Inſt, 21m. | 
zip, The Court held, That tho Notice was diſpenſed with by 
.  - thePlaintiff's abſconding, yet the Defendant ſhould have rid the 
— Hoze within the Time limited, and fo2 default thereof muſt pay 
the Fozfeiture. Judgment fo? the Plaintiff, * 
1 
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Fitch perſus Wells. Hill. 4 Ann. B. K. 


PON a Trial in Biectment the Plaintiff made bis Title Upon Noo 

under ſeveral Deeds, and after a long Trial the Jury ect fackum 
found agaiuſt them, and upon Motion the Court ozdered them to «19 
be kept in the Officer's Hands in ozder to a Pꝛolecution fo2 Fo2- — hone 
gery; but upon Application to the Court of Chancery, from in Court; 
whence the Jfſue was direFed, a new Trial being granted, the . 
Plaintiff moved to have the Deeds out of Court. Holt C. J. tera! Iſſue. 
held they mult be delivered out as this Cale was, becauſe the 
Deeds were not in Jſſue directly upon the Pleadings in the Cauſe; | 
otherwiſe if the Iſſue had been non eſt factum; und he remembꝛed 2 
the Caſe of Sir John Hughley, who mas ſued as Erecutoz ta | 2H 
J. S. upon a Bond of 10000 l. ſet, up by an old Woman that \4 
looked after J. S an old Wiſer, as his Nurſe ; and upon non eſt fa- = 
ctum pleaded it was found upon a Trial at Bat not to be the Deed 
of J. S. and upon the Authozity of Wymark's Caſe in; Co. it 
was made a Queſtion, TUhether the Bond ſhould not be cancelled > 
and it was held it ſhould not be cancelled, becauſe the Judgment 
in 6 — reverſed by TUrit of 1 but the * Gould be kept 

our 4 18 


Hill ee Aland. Paſ. 5 * B. R. 
(3) 


'CTION was ought upon a ſpecial Agreement contained Where the 1 

in a Note, aud a Rule was made to ſhew Cauſe why the f. 7 

Plaintiff ſhould not give the Defendant a Copy ; z but upon dence, and 3 
Cauſe ſhewed the Rule was diſcharged, becauſe the Contract tips the Action 


on which the Ation-was founded, was a Parol Contra, of which on ches 4 
the Note was only ——_ and ans we OR ought” Defendane 1 
not to have a Cabo. Sex. 2 9 

6 ; * y 5 4 
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Staple verſus Hayden. Trin. 2 Ann. B. K. 

© Where De- RESPASS; the Defendant juſtified fo2 a May, &c. 
_—_— and deute being joined, the Cauſe came down to be 
fault at Nu dies at Nic prius. But the Defendant made Default, 
prius, no ndnd ſo the Inqueſt was taken by Default ; and now 
Ante gien dis Yue being immaterial, the Court was moved ka a Re- 
+ For bim, nor Bleader, Et per Holt C. J. The Defendant is out of Court by the 


Repleder Default, and that te all purpoſes but this, viz. That Judgment 
e map be given againit bim; therefoze being out of Court there 
© cannot be a Repleaver,” unleſs the Default could be watved, oz 

the Party could be bꝛought into Court again. 

In perſonal Pe ſaid in perſonal Aﬀions -befoze Jſſue joined every Default 

28ions the was peremptozy, but after Iſſue joined the firſt Default is not 

before, and peremptozp, but the ſecond (s, and this is the Statute of 
che ſecond Wieſtminſter, c. 17. and Martbr. Poftquam aliquis fe in Inquiſitio- 
joined u pe. hem poſuerit, non habebit niſi unicam defalcam 5 and this unica 
rewpcory.” - defalta in always upon the Retom ok the Vente, and not upon 
—_ © the Diftringas, tog the Unica defalta muſt be ad proximum diem, 
which'is the Day upon the Venire. And tho the Defendant ne- 
ver appears nam upon the Retozn of the Venire, pet heretokoze 
- the Defendant was then demanded ſolemnly, and if he made De- 
tt, there went out a Diſtringas again the Jury with a 
.. "Clauſe in it to-diffrain the Defendant, and if: after this he made 
«Default again, it was peremptozy, becauſe there was no P2oceſs 
lllekt to fetch him in. * 5 , 

Where upon _ Generally, if-after Iſſue joined the Defendant makes Default, 

Det the Plaintiff may pꝛoceed to Trial and have the Jnqueſt taken by 

che Inqueſt Default; but he ſhall not have Judgment by'Default, unleſs in 

ſhall oy taten ſome ſpecial Caſes. In Deht upon a Bond, ik the Defendant 
eben“ pleads a Releaſe, and Iſſue Ig thereupon joined, and at the Trial 

Judgment the:-Defendant makes Default, the Plaintiff may pꝛay Judgment 

may be zi. b Pekauit, and the Jnqueſt need not be taken by Default, foz 

"RY 'by*this Plea the Duty is confeſſed, and the Plea is not made 

Food; aliter upon non eſt factum, fo thereby the Duty is de⸗ 

. ned,” therefoze. in that Caſe the Inqueſt muſt be taken by De- 

— fault : But in Treſpaſs, if the Defendant plead a Releaſe = 
| 3 N ma 


DEFENSE 


make Default, the JPlainti cannot pꝛay Judgment by Default, 
but muſk pꝛay the Jnqueſt by Dekault; fo2 the Debt wag certain, 
but the Damages are uncertain. Long 5 Ed. 4. 
In an Appeal of Bape after Jfſue joined the Defendant 
makes Defauit, there ſhall be neither Judgment by Default no2 
Inqueſt by Default, but an Alias, Pluries, Capias & Exigent ſhall 
be awarded. Vide Jenk. 68. 18 Aſſ. 13. 34 H. 6. 24. 
The Plaintiff cannot waive the Oefault here, as the Deman⸗ Default may 
dant may in a Real Acton: Ik the Tenant make Default in a ne 
Real Adion, a Grand Cape is awarded, and upon the Return of nor in perſo- 
it, if the Demandant inſiſts upon the Defauit, he muſt have w. 
Judgment final; but the Demandant may waive the Default, and 
take an Appearance upon the Grand Cape; and that is regular, 
becauſe the Tenant comes in by Pꝛocels: And ſo it is of a De⸗ 
fault on a Petit Cape, but in a perſonal Action there is no Pꝛo⸗ 
ceſs to bying the Party into Court again: Alſo the Dap of the 
Niſi prius not being the ſame with the Day in Bank, a Default 
at Niſi prius cannot be waived at the Day in Bank. 
And the Bar was cautioned never to make Dekaults at Niſt 
prias, becauſe no Judgment could be given fo2 the Defendant af- 


terwards. 


DEFENCE 


Ferrer verſus Miller. Paſ 4 W. & M. B. R. 


4 Land-is ancient Demeſne, without making any' De- P*fence may 
| fence: To this there was a ſpecial Demurrer. Et per but is made 
| ” Holt C. J. The Plaintiff might have refuſed the Plea fo2 good by Ac- 
Mant of a Defence ; but if he receives the Plea, he admits a 
Defence, Ir one plead Outlaw2y, he ought to plead it ſub pede 
ſigilli, and if he does not ſo plead it, the Plaintiff may refule it: 

But if he accept the Plea, he thall not demur fo2 that "Cauſe; 
fo? it is well enough if he allow it. | &73*2000 


Ff DE- 


E JECTMENT; The Detendant venit Sc dicit that the Ples withour 
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DEMURRER 


Benbridge verſus Day. Hill. 3 W. & M. B. K. 


OS ROVER fo? ſeveral Things, and among the reſt de duo- 
— bus fulcris: The Defendant demurred, and Holt C. J. 
„ e refuſed to give Judgment quod nil capiat, ſaying, The 
duobus ful. _ Plaintiff may take ſeveral Damages, and releaſe as to 
Me this, and then take Judgment as to the reſt, and all would be 


Carter verſus Davies. Paſ. 3 W. & M. B. R. 


(2) IND EBITA TuS ASSUMPSIT and quantum meruit fo; 
Demurrer in 1 Cares; as to the firſt Count the Defendant pleaded non Aſ- 
in Abate- ſumpſit, and ag to the ſecond Pet. judicium de billa, and pleads 
ment, makes in Abatement; the Plaintiff took Illue on the Non Aſſumpſit, 
"ance. und demurr d on the Plea in Abatement quod placitum prædict. 

minus ſufficien. in lege exiſtit ad ipſum ab actione ſua prædict. ha- 

bend. præcludend. Et per Cur. The Plaintiff having demurred in 

Bar, where the Plea is only in Abatement, the Suit is thereby 
diſtontinued; but Jſſue being joined on the other Pꝛomiſe, the 

Aided by Court ſtayy Proceedings on the Demurrer, ſayinixg, The Dil⸗ 


. 


Verdict. continuance would be helped by the Gerdi. 
Combe verſus Talbot. Mich 5 W. & M. B. R. 


(3) Þ? Debt fo2 two Pears Rent due upon a Demiſe of a Mel: 
Ons Dee J ſuage and ſeveral Parcels of Land, rendering 9 l. per Annum, 
plead two the Plaintiff demanded 181. Defendant as to 91. parcell. inde, 
45 7 being the firſt Pear 's Rent, pleaded nil debet, and concluded to the 
to the whole. Country, but there was no Joinder in Jſſue thereupon; and as to 
the 9 J. Beſidue, he conkeſled the Demiſe as laid in the Declara- 
tion reddendo annuatim 9 l. viz. 40 8. fo? ſuch a Parcel, and 71. 
fo2 other Parcels ; and as to the 40s. Parcel thereof, he pleaded 
Nil debet, and as to the reſt Nil habuit in tenementis ; the Plain⸗ 
tiff demurred generally quia placitum prædict. &c. Et per Holt C.J. 
and Eyre (who were only in Court). ff, One Defendant can- 
not plead two ſuch Pleas as go to the whole; thus one 3 
4 dan 
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7” dant cannot plead Nil debet and Nil Babnie in Tehementis Placirum eſt 
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rover fo2 9 Bor_and 220 Perg Argenti,_ the Defendant (4) 
emurr'd to the Declaration, and the Plaintiff- demurr d to emuer 

the Defendant's Demurrer, and concluded & hoc paratus eſt ye- makes a Dic- 

_ rificarez the Defendant maintained pin Demurrer, and put the inuence. 


Matter upon the Court. he that Tro- 
ige She 264. 2dly, 
Alaiitiff's not joining in De⸗ 


ver would fie} foꝛ 

That all 18 diſcontinu I 

murrer, but demurring upon the Dekendant s Demurrer, foz 

| — K = 128 between beer pe es when Jfſue is offered, 
not joining in Demurrer, but both are alike. 
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- » - Doctnihique 2erſus Davenant. . Trin. 3 Ann: B. R. 
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(2) TYER..Cur. If a. Defehvant demur in Abatement, the Court 
NoDemurre Pf will notivithitanving give a ünal Judgment, becauſe there 


in Abate- 


bie- (annot be a VBemurrer in Abatement ; fo2if the Matter ok Abate- 
* ment be extrinſick, the Dekendant muſt plead it; l intrinſick, 4 
the Court dull tate Notice of it themleiwes. 1 | 
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Where ſeve- 75 
ral Things 
move ad mor. 


and all the pore are Deovdands, becauſe they all moved 
mortem : Pol 


n _ 7 -That 1 e Done and the Wheel were fo2feited. Jt a Ban is thzown 
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Gargrave verſus Smith. Hill} 2 W. & M. CB 
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RESPASS em breaking his Houſe, at taking and tar 7. ( 1% 
rying away his Goods ; the Oefenhant- juſtified-the ta- carton b . 
king and carrying away nomine diſtrictionis fox Damage. fires, che 
= feaſant; Plaintiff replied quod poſt diſtriftioriem pred, are in w. 
viz. eodem die, 8c. he convertey them to his own Uſe. On De- Abuſe, and 
murrer it was urged, That the Replication was a Departure, foz if i: no De- 
it does not make good the Plaintiff's Declaration in Treſpaſs, F175; 5, 
but ſhews rather that the Plaintiff ſhould have bzought Trover : 8.46.53, 
and Converſion: Sed non allocatur, He that abuſes a Diſtreſs, *. 
is a Trelpaller ab initio, and therefoze if in Treſpaſs the Defen. 
dant juſfifies nomine diſtrictionis, the Plaintiff map ſhem an 
Abuſe, and it is no departure, but makes good his Declaration; _ 
and do it does in this Caſe, fo2 the converting is a Treſpaſs, . 
Trover at Election, and the Matter diſcloſed-in the Replication 
gory good his. Eleitton, fo? it pꝛoves it a Treſpaſs as well as a * 


Counteſs of Arran verſas Criſpe. Trin, 3 W. & M. R R. 


[2.28 upon a Bond the Detkenvant eraben Oyer of the , (2) 

1. Condition, which was to perkozm Covenants in an Jndenture me 25 
of Leaſe, wherein one Covenant was to pay ſo much clear of all pie⸗ded and 
Tares, and then let fozth the Jndenture of Leaſe and pleaded * 
Perfozmance: The Plaintiff replied Non ⸗ payment of ſo much ko; ward ſet 
half a Pear's Rent z the Detendant rejoined lo much pald in Mo“ forth OTF 4 
ney and ſo much fn Taxes, upon the At of Parliament fo2 layin e Bene. 
45. per Pound on Land, which being allowen amounted to the full, tar. 

The Plaintiff demurred. Holt C. J. held the Covenant did not 

ertend to parltamentazy Taxes fo2 Cant ok the wozd Parliamen: 

tary; Czteri contra, All Taxes intludes Parliamentary: Pet per 

Holt, Judgment ought to be fo2 the Plaintiff, tho' the Point of 

Law were againſt him; becauſe the Matter of this Rejoindet be- 

ing by way of Ercuſe ought to have been ſet fozth in the * ; 


=. 04? ARTURE 


lt as it is here, tis a Departure ; fo2 whereas he ſaid at firſt 
that he had pertoꝛmed the Covenants, now he ſays he is not 
_—_ to Ys bp; * pro Quer. 


(3) RESPASS 81 * his Cattle i in alta via Regia ab ſuch 
38 a * z the Defendant juſtified the taking ko: Damage- 
which is not kqgſa Natwfff rep 7 Thaſ eur Minz t Jad 

am via tam equ RE [ eſtris pro omnibus inter 


materially been 12 
e ſuch a Pace, Sc. and that a _ his Cattle over the 


21 
* * 

Sj vo 0 
20 * 421 : 


e #100101 ENT: 1965 121 77 195 20. Holt E. J. 
1 4 gh Th —_ ;:MAtheMenttotr ofibinrehs 
on +1 1: ik BA: FAD nas. ata to_the Purpoſe : 


1 n 
5 7 55 roze the Piatra (a his Repligationc by following the Defendant 
„dig cher ar dest not depart,) decauſe it was ot mater 


Jedged in the Detlarstten, and @ Departure muſt be trom ſa 
ing wat 16: —_— And men e Iſſue is taken upon che 


dwwonnep, d Mlaintis ban a Ilan, but that 8 
dee nee 4 in chan than be. ould, ira ve nh 
on WW? i eine iii 304" 0 3 co 


Webley beat Palmer. Mich. 5 Will. fil. A* 
In Treſpaſs, leaſe, & £ 8 it was 


Trpyer, Defend ple ded a 
if the . i n the C. Je at" ws 1 it the | Defendant 
dant juſtifies -p. : eleaſe bcfoze the ED be muſt alſo go on with an 


in Not bs, en ee That he 18 een e aliqued ecmpus poſtes : "Bait 
Plaintiff way, de Deen unt math tha Tinte, there uten nn Traverſe; fo? ſup = 


0 poit sine the Treſpaſs to be Weh:a Dax, and the Defo 
Fin: a iter an ta that; Dau, the Planti:map-/ſhew unother D 
dad it is un Oxpartyrs-; d e Detendant bas occaſioned th 


Is 
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„h dere is Stent difſerence deswern 4 Bend and a Treſpaſs; 
1 . Declaration Jay$c the Wond to be dated on one Dap, the 
-.: Benet cannot man ic was daten an another; but in Treſpaſs 
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Howard verſus Jenniſon. „al. 8 Will. III. P. R. 


N Action on the Caſe for Wozk done was brought by 4 5. 
, Taploꝛ and ſir ſeveral Pꝛomiſes laid all upon the roth of —_ 
October; the Defendant pleaded infra ætatem to all generally, the 


Plaintiff replied as to two Pꝛomiles, præcludi pon, &c. quia 


the Oefendant was at that Time of full Age, and as to the == 


that they were pro neceſſario veſtitu; hereupon the Defendan 
demurred, alledging that this was repugnant ; that the Defen- 
dant could not at the ſame Time be of full Age and not of full 
Age : But the Court held, That Time was but a Circumſtance 
in no wiſe material no2 part of the Jſſie; that a Man is not tied 
to a pꝛeciſe Dap in his Declaration, and if the Defendant fozce 


him to vary, tis no Departure; Judgment pro Quer. 


Roberts verſus Wetherall: Paſ. 8 Will. III. B. R. 


are pꝛohibited to be impoꝛted here under pain of Fozkeit⸗ brought for 
ing them, one part to the King, another to him oz them Se 2 
| that will infozm, ſeize, 02 ſue fo2 the fame ; and it was 
adjudg'd in this Caſe, That the Subje# may bzing Detinue fo? 
ſuch Goods, as the Loꝛd may Replevin fo2 the Goods of his Utl: 


lein diſtrained; fo2 the bzinging the Aﬀion veſts a Pꝛoperty in the 


B the Ack of Navigation 12 Car. 2. c. 18. certain Goods Detinue 


Plaintiff. 


D E: 
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Loddington verſus Kime. Mich. 6 W. & M. C. B. 
Intr. Trin. 5 W. & M. Rot. 1551. | 


'FY N KReplevin a ſpecial Uerdick was found, viz. That 
Deviſe to A. Sir Michael Armin being ſeiſed in Fee, deviſed a Rent-charge, 
6 and then deviſes the Land to A, for Life, without Impeach- 

Iſſue male, ment of Waſte: And in caſe he have any Iſſue male, then 


then. to ſuch to ſuch Iſſue male and his Heirs for ever; and if he die without 

100 bikiehs the male, then to B. and his Heirs for ever. A. entered and 
and It he die ſuffered a Common Recovery, and died without Jſſue. "4 

«your cus ift Queſtion was, Thether A. was Tenant in Tail by this 

his Heirs. Deviſe? Powell held the expꝛels Eſtate fo2 Life not deſtroyed bp 

A has vut an the Implication, that aroſe on the later (lows following, lo that 

Life and both A. was only Tenant fo2 Life, and the rather, becauſe theſe wozds, 

Remainders viz. Impeachment of Waſte, and for Lite, muſt in that caſe be 

_ Moons rejexed, quod Treby C. J. conceſſit. 2dly, The Court held, That 

i Iſſue was to be taken here as nomen ſingulare, becauſe the Jnhe- 

ritance was annered and limited to the wozd Iſſue; ſo that the 

Inheritance was in the Iſſue, and net in A. the Father. 3dly, 

That this Limitation to the Iſſue was not an erecutozy Devile, 

being after- a Freehold, but a contingent Remainder, ſo that a 

poſthumous Son could never take, 4thly, That the Remainder 

limited to the Iſſue of A. was a contingent Remainder in Fee, 

and that the Remainder to B. was a Fee alſo: But thoſe Fees 

are not like one Fee mounted on another, no2 contrary to one 

another, but two concurrent Contingencies, of which either is to 

ſtart accoꝛding as it happens; fo that theſe are Remainders con- 

temporary and not erpefant one after another. 5thiy, The Court 

held that the Remainder in Fee to B. was not veſted, becauſe the 

P2ecedent Limitation to the Jſſue of A. was a contingent Fee, 

and they took this difference, viz. TUhere the meſne Eſtates limi⸗ 

ted are fo2 Life oꝛ in Tail, the laſt Remainder map, ff it be to a 

Perlon in Eſſe, veſt, but no Remainder limited aftcr a Limitation 

in Fee, can be veſted, 6thly, That the Recovery ſuffered by A. 

had barr'd the Eftate limited to his Iſſue, that being contingent, 

and likewile the Remainder limited to B. and his Hers, becauſe 

that was contingent, not veſted, and now never could veſt; and 


I that 


F F J I 5 


that A. had gained a toztious Fee, which would be good againſt 
B. and his Heirs, and likewiſe againſt all Perſons but the right 
Peirs of the Devilos. LBS bed 
Nota, Jn the Repozt of this Caſe in 3 Lev. 43 1. it is ſaid, 
That the Court were agreed to give Judgment fo2 the Avowant 
upon the Point, That A. only took an Eſtate. fo2 Life, when 
Powell J. ſfatted the other Point, TUhether the Deviſe over to B. 
was only a contingent Remainder o2 an executozy Deviſe 2 Upon 
which it was afterwards twice argued ; but that befoze any Judg- 
ment given the Parties agreed and divided the Estate. . 
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Milford verſus Smith. Mich. 5 W. & M. B. K. 


Us a Special U erdic in Ejedkment the Caſe was, A. being () 
ſeiſed in Fee by Indenture, &c. in Conſideration-of Mar- ini 
riage, covenanted to levy a Fine to certam Ates, and no Fine grued a5 if it 
was levied. A. reciting this Deed by his Mill deviſes and con- bad been, A- 
firms all Eſtates given and granted to his Son in Parriage ac- nt. 
coding to the Deed. And it was reſolved per Cur. That the 

Will had reference to the Deed, and paſſed ſuch-Lands and ſuch 

Eſtates as were intended to be conveyed by the Deed and Fine; 

fo2 the woꝛd Grant in a Will, is not to be taken ſtridly, but large: 


Ip fo2 any Agrecment. Vide Cro. El. 68. 2 Clo. 148. 


Lamb verſus Archer. 5 W. & M. B. R. 


12 Ejectment a Special Aerdick was found, and the Caſe, as (3 
ſhoztly put by the Court, was this; H. poſſeſſed of a Term foz L rien of 
Years deviſes his Land to A. and to the Heirs of his Body, and the Heirs 
and if A. die without Jſſue, living B. then to B. Northey, wha of his Body, 
argued the Caſe, ſaid, That the Judges would allow a Limita- wants be e 
tion in Remainder. not only to a Perſon in elle, but to the firſt fue, living B. 
Son of the Perſon in eſſe. Vide 1 Sid. 451. 1 Cro. 230. 1 SY 
1 Ro. 612. And the Court held this was a good Limitatiann 
to B. the Contingency ariſing within the Compaſs of a Life; and 
they denied Child and Bayly's Caſe, 2 Cro. 45. Mz. Gould, in 
arguing the Cale ſaid, if one make a Feoffment to the right 
Heirs of B. that this was a good ſp2zinging Ae: Sed tot. Car. 
contra eum in hoc, becauſe tis by way of pꝛeſent Limitation, 
Deck, where it is future, as to the right Heirs of B. after his 
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' Goodright zerſus Corniſh. Hill. 5 W. & M. B. R. 


4 


(+) FI NEjc>ment a Spetial Uerdit was found, viz. Knowling had 
Deriſs co A; [| Jule two Sons, John and Richard, and deviſed Lands to 
if. fo long. John fo2 50 Pears, tif he thould c ſong live, and as for my Inhe- 
live, Remain Fjtanice after the aid Term, I deviſe the ſame to the Heirs males 
2 — of the Body of John, and for defaule of ſuch Iſſue, then to Rf- 
of A. Re. chard. The Court reſolved; 1ff, That John hab not an Eſtate 
mainder to Tall by Implication upon the Mozus without iſſue; becauſe the 
Remsinde, Devilo? had given him an Eſtate fo2 Years by expreſs Mods, 
wkes effect And the Court cannot male luch a Conftfruitton againſt erpzeſs 
preſently. lows, when thereby they would alſo dzown the Eſtate fo2 Years, 
No Implica- ind make an Eſtate of Inheritance. 2dly, The Court held this 
ion tb Doehle to the Heirs males of the Body ok John to be void in its 
geinſt expreſs Cxkation; fo2, koz want of an Eltate of Freehold to ſuppozt it, 
Words. tt was void as a'Remainder, and they leemed not to think it an 

| exetutoꝛy Depite, becauſe it was limited as a Remainder, and 
becauſe it is limited per verba de præſenti. Ik one deviſe his 

Eſtate to the Heir ok J. S. 7. BL S. 18 living, the Deviſe ſhall not 

be conffrued an exetutozy Devite; and ſuch a Devile ts therefoze 
voiy's-but if it were to the Meir of J. S. after the Death of J. S. 

Limitztion that is good, as an exetutoy Devite ; ſo note the Diverſity inter 
per _ — verba de præſenti & verba de futuro. 3dlp, Che Court held the 
bor mile n Limitation. to the Heirs males of John was become void by 
exccurory Event, whatever it was in its Creation; becaule John is now 
Deriſe. dend without Jſſue. 4thly, The Court held, That if the Re: 
mainver to the Heirs males of John wag void in Point of Li⸗ 
mitation, then the nert Remainder limited to Richard took effect 


preſently. 4 Mod. 255. S. C. 


Blifſet verſus Cranwell & al. Paſ. 6 W. & M. C. B. 

OT i N Ejxe&ment upon Trial at Kent Aſlizes a Caſe was made foz 
deviſe ro 3. F the Dpinion of the Court, viz. A. being feiſed of the Lands 
thts Hcirs, in Queſtfon deviſed in theſe Mozds, I give and deviſe to my two 
and the Jong» Sons and their Heirs, and the longer Liver of them, equally to be 
2 divided between them and their Heirs, after the Death of my 
to be divided Wife, all that my Meſſuage, &c. The Devilo? dies, his Cite. 
between dies, one of the Sons enteted and made his Will, and deviſed 
cheir Heirs, his patt to the Leſſo2 of the Plaintiff, and died, and the Deken⸗ 
makes a Te- Ddünlt was the ſurviving Deviſee of A. and therefoze it was 
Cosmon agreed, That if the two Sons were Jointenants, then this De- 
vile was void quoad the Survivoz; but, if by the firſt Till the 

two Sons were Tenants in Common, then this Devile to the 
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Lefloz was good. And after Argument, the Chief Juftite, Nevill ann 


Rokeby were of Opinion, that they were Cenants in Common, 
and that the Deviſe was good, and their Reaſon was upon the 
Conſtruftton ot TUills, that it ought to be actowing to the In⸗ 
tent of the Deviſoz; his Intent appearing by the (Uozds to be 
not only to pꝛovide fo2- his two Sons, but koz their Poſterity, 


that not only.his two Sons, but their Heirs ſhould have an equai 


par : Fo2 the Moos are, Equally to be divided between them 


their Heirs, and tho' by the firſt Mos tis given to them 
and the Survivo2 of them, yet the laſt Mos explain what he 


intended by the wodSurvivoz, and that the Survivoz ſhould have 


an equal Diviſion with the Hcirs of him that ſhould die fit; and 


tho' the Teſtatoz has not aptly erpzefled himſelf, pet upon all the 
Wows taken together, his Meaning ſcems to be lo. That the 
Caſes in Sty. 211. and 2Ro. go. differ from this Caſe as the C. J. 
ſaid, fo2 there the Inheritance is fred and (ettled in the Survt- 
voz, which ſhews plainly his Intent that they ſhould be Jointe⸗ 
nants: But here the Inheritance is appointed to be equally di- 
vided betwixt them and their Heirs. And here the Wozds equally 
to be divided, do immediately follow the wow Surviboy, whic 

Hews he intended a Diviſton in caſe of Survivozchip; but in the 
other Caſe tis otherwiſe: The Caſes upon which they grounded 
themſelves were. 3 Cro. 443. 2 And. 17. Sty. 434. Powell J. con- 
tra, That the Expoſition of a Will map be enlarged to fo great 
an Uncertainty, that tis fit to put a Stop to it, and that tis 
the Mos ot the Mill only, that are to explain the Teſtatoz s 
Intent. That the wow Survivor makes a Jotatenancy by expꝛeſs 


Wows ; but the wozds equally oz equally to be divided were taken 


at firſt only to impozt a future Diviſion to be made; but after- 


wards it was agreed, that theſe Mozds alſo made a Tenancy in 
Common; but this was only an Erpoſition collecken out of the 


TUows where there was no Jointenancy given by erpreſs Mowee. 
- No. Conftruftion of an Intent ſhall be received againſt ſuch erpzeſs No Conftru- 


Mos; fo2 this would be to confound the Text; and he relten An ce be 


receiv'd a- 


upon the Cale in 2 Ro. 90. Sty. 211. and concluded fo2 the De- gr iaſt express 


kendant, that the two Sons were Jointenants; but by the Dpt- Word. 


nion ok the th2ee other Juſfices. it was adjWg'd, that they were 
Tenants in Common. Judgment pro Que. 7 


Reeve verſus Long. Paſ. 6 W. & M. B R. 


RROR of n Judgment in C. B. in Eſenment, wherein a Spe. 
cial Cerdiit was found, and the Caſe was, John Long being 


(6) 


3 Lev. 406. 
4 Mod. 288. 


ſeiſed in Fee deviſed the Lands to dis Nephew Henry Long'foz S. C. 
Life, Remainder to the firft Son in Tail male, and ſo on to the 
ſecond, third, &c. and fo2 default of ich Jſſie, Remainder to 
his Mephew Richard Long, Leflo2 of the Plaintiff, ko; Life, Re- 

8682 mainder 
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mainder to the rſt Son in Call, and ſo on to the ſecond, third, Sc. 
uth divers Remainders over. The Deviſee died, Henry mar⸗ 
ied and died without Iſſue, leaping his Mike enſeint with a Son; 
Richard entered as in bis Remainder, and afterwards the poſt⸗ 
humous: Son (the Dekendant) was born, and his Guardian en⸗ 
tered upon the Leſſoz, whereupon ge brought this Ejetment; and 
Judgment was gien fo2 the Plaintiff in C. B. by the whole 
Contingent Tout; and now that Judgment was armed by this Court, 
Remainder and reſoiv'd, iſt, Chat the Remainder to the firſt Son of A. is a 
ning che pr. COntingent Remainder, and muſt take eftet during the particular 
ticular Eſtace Giffate Bf R. oz eo inſtante that it Determines ; that by Conſe- 
oreo infant quence this Bemainder to the Son became void hy the Death of 
nines. the Tenant foz Life bekoze A. had a firſt Son. 2dly, That this 
was ſuch a Default of Iſſue oꝛ a dying without Iſſue, that inſtantly 
the Remainder limited over to B. veſted in him, and he became ſeifed 
in Poffeſſion, and this cannot be Defeated no2 the Eſtate fetched 
hack again, tho A. has a Son bozn afterwards, SW: 
BVut Note, This Judgment was afterwards. reverſed in the 
Houſe ot Lords againſt the Opinion of all the Judges, who were 
— dillatisfied with the Reverſal. Vide Stat. 10 & 11 Will. 3. 
cap. . 5 19 TIME #7 Gn IN e N 


Yo 


South. 2erfus Alleine. Trin. 7 W. & M. B. R. 

(7) 3 — upon a Special Gerdick the Caſe was, That J. 8. 
2 of * being ſeiſed of Lands in Fee 29 Car. 2. deviſed all the Rents 
Rents and and rasta at duch Lands to Sarah Birch, CUife of William 
to be paid by Birch, during her natural Life, to be paid by his Executoꝛs into her 
the Exceu- on Bands, without the intermeddling of her Þusband, and af- 
viſe of the tex her Deceaſe; he deviſed them unto and amongſt J. B. M. B. 
Lands to A. ud R. B. Se. The Queſtion was, TUhether by this Devile S. B. 
bh the &ands themſelves? And hz, Northey argued ſhe had; fo2 

bp the wands, Rents and Profits, the Land it ſelf would paſs, 
....,. ©” which the Court graute; then the Queſfton was, Whether theſe 
_-- .v. at (Mea, to be paid by bis Executors, &c. did not alter and 

: bead de firſt Mods? And he argued, they did not, koz which 
he cited Yelv. 73. Carpenter and Collins, 3 Cro. 674, 734. Pigott 

verſus Garniſh. 1 Cro. 368. Spirt verſus Bence. 2 Leon. 221. 


* 

4 od. 
_ " 
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pl. 280 and 3 Leon, 78. But per Holt C. J. J am not ſatif- 
fied with it: And he (ſeemed frongly:tocncline that the Executoꝛs 


were Truſtees fo2 the Wife, but the Defendant had Judgment 
bp the Dpinion of Rokeby and Eyre ggainſt Holt C. J. 
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| Scatterwood verſus Edge. Trin. 9 Will. III. C. B. 
Rot. 1424. | 
I* Ejectment a Spetial Uerdit was found, vir. Robert Edge (8 
1 deviſed to-Truſtees fo2 eleven Years, and then to the fir 3 oy 
Son of A. and the peirs males of his Body, and ſo on fo the (A. berg 
ſecond, third, &c. Sons in Tail male, Provided they the ſaid none xc chat 
Sons ſhall take on them my Surname, and in caſe they or their ve 
Heirs refuſe to take my Surname, or die without Iſſue, then I 
deviſe my Land to the firſt Son of B. in Tail male, provided he 
take my Surname, and if he refuſe or die without Hue, then to 
the right Heirs of the Deviſor. A. had no Son at the Time of 
the Deviſe, and died without Jflue, and B. had a Son who was 
living at the Time of the Devile, who took the Surname ok the 
Deviſoz, The whole Court agreed, 1ſt, That the Deviſe to the 
fit ſt Son of A. was not a contingent Rematnder, but by way of 
erecutozy Deviſe, becaufe the pzecedent Eſtate is fo2 Years, whi 
cannot fuppozt a Remainder ; fo2 a contingent Remainder can ne- 
ver depend on a Term of Pears becauſe of the Abeyance of the 
Freehold ; no? can it be limited after a Fee, becauſe after ſuch a 
_ Diſpoſal, nothing remains in the Owner to limit. Et per Powell, 
A Deuile fo the firſt Son ef A. having none at that Time, is 
votd, becaule tis by way of a pzeſent C ebile, and the © eviſee is 
not in eſſe; but a Ocvile to the firſt Son of A. when he thall 
have one, is good, fo2 that is only a future Devile and no In⸗ 
convenience, koz the Inheritance deſcends in the mean Time. 
2dly, They held that an erccutozp Eſtate to tile within the g/ hin ue 
Compaſs of a reaſonable'Time is good; that 20 nay 30 Pears Time en ex- 
has been thought a reaſonable Time. So is the Compals ok a — Eſtate 
Life o2 Lives; fo2 let the Lives be never fo many, there must be jc. 
a Survivoz, and fo it is but the Length of that Life z but they 
were not fo2 going one ſtep farther ; becauſe theſe Limitations 
make Eſtates unalienable, every executow Deviſe being a Per⸗ 
petuity as far as it goes, that is to ſay;-an Eſtate unaltenable, 
tho' all Mankind join in the Cotiveyance. And as to the pzinct- 
pal Caſe, Blencow J. held the Devile to the firſt Son of A. to be 
future, fo2 he ſuppoſed the Teſtato2 knew A. had no Son, and 
that the rather, becauſe he does not name him. Powell J. Three kinds 
Thete are thꝛee ſo2ts of exetutozy Eſtates, one where the Deviſoz ate 
parts with his whole Fee-ſimple, but upon Tome Contingency 
qual:fies that Diſpoſition, and limits another Fee upon that Con- 
tingency, which is altogether new in Law, as appears by 1 Inſt. 
18. a Fee cannot be limited upon a Fee. Vide 1 Ro. 825, 826. 
2 Cro. Pells and Brown. The ſecond Sozt fs Where he 
gives a future Eſtate to ariſe upon a Contingency, and does not 
part with the Fee at p2eſent, but retains it ; theſe are not 1 


i 
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Law, fo! by Common Lam one might. deviſe that his Execute? 

ſhould ſell his Land, and in ſuch Caſe the Uendee is in by the Till, 

and the Fee delcends to the Heir in the mean Time ; foz this 
ſozt, | Vide 2 Leon. 11. 3 Leon. 67. Cro. Eliz. 833. Mo. 644. 
2 Ro. 793. Raym. 82. A third ſoꝛt of executoꝛy Deviſes is of Terms 
wich are well ſettled in Match: Manning's Caſe: 'Tis dangerous 
tts extend the Boundary of theſe executozy Deviles, which at pꝛe⸗ 

ent is a Life ozLives. A'Devile ta an Inkant in ventre ſa Mere, 

bp the better Dpiniong, tho various, is not good. Vide 11 fl. 6. 

13. Bro. Deviſe. 32. 1 Ro. 609, 610. Dy. 303, 304, 342. Mo. 127, 

177,634. 2 Bul. 272. 1 Ro. Rep. 110, Litt. 255. but J am of Dpinion 

Deviſc to In- tig good ; f02 he taking Motice that the Devile is in ventre muſt 

fi nt in ventre fhtend.a future Deviſe; but a Devile to A.'s firſt Son, does not 

— „ -mpozt Notice in the Deviſoz that A. has no Son: Jt may 

| AS well be (ald a Deviſe to the Heirs. of J. S a Perſon living, 

is good, becauſe the Teitatoz knew he was alive, and therefoze 

meant a future Deviſe. The Queſtion here is, TUhether the 

pꝛecedent Term fo2 eleven Pears makes a Difference? J hold not, 

> eo becauſe tis an oziginal Devile per verba de præſenti, and ſo Dif: 

__ "ers from 1 Ray. 82. 2 Mod. 292. But had it been to the firſt 

Bion to be begotten, it had been otherwiſe, Laſtly, pe held that 

the Devikle to the firſt Son of B. who was bo2n and in eſſe at the 

Time, was good, and as to the Objettion, that the Devile to 

| the fir Son of A. was a Condition pꝛecedent, and ſo that fail- 
1 ing (all aus,) Vide 1 Inſt. 218. he held twas not a pzecedent 
=. * Condition, but part of the Limitation. Treby C. J. I the 
= K Devile to the ürſt Son of A. be good, then the Devile to the 
firſt Son of B. is not good; but if that to the ſicſt Son of A. be 

bad, then this to the firſt Son of B. is good: Had the firſt Son 

.of A. been befoze the Court, the Judgment muſt have been againſt 
him, becauſe as a Remainder 'twas vold, and as an erecutozy 
*Devile twas void ;- fo2 theſe are either pꝛeſent oz future: Ik pꝛe⸗ 
ſent, the Party muſt be in eſſe & capax at the Time, 02 all is void, 
like a Devile to the right Heirs ok J. 8. who is living: This is 

- a peeſent Deviſe, and therefoze not like the Caſe ok an Jnfant 

in ventre ſa Mere: There future, they muſt ariſe within the Com- 
. pals of a Lite; no longer Time has yet been allowed: And he 
was not fo2 pꝛolonging Time in favour of theſe inconvenient 
Eſtates. 2dly, Pe held the Deviſe to the firſt Son of A. was 
not a pꝛecedent Condition, but a pꝛecedent Eſtate attended with 

_ theſe Limitations. Judgment was given koz the Defendant, and 

- afterwards. aſked in B. K. PR 6 
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Eyres verſus Faulkland. Hill. 9 Will. III. C. B. 


H Poſſeſſed of a Term fog nincty-nine Years deviſed his (9) 
Term to A. fo2Life, and ſo on to B. and five others ſuccef- . 
ſively fo2 Life; all ſeven being now dead, the Queſtion was who ſhould v-:: co fe. 
have the Reſidue of the Term? Et per Treby and Powell. An- 1! gecct- 
ciently, if one having a Term deviſed it to A. fo2 Life, Remain: ;;c.7 te 
der to B. ſuch Remainder was void; xſt, Becauſe an Eſtate foz n de.d 
Life is a greater Eſtate ; and, 2dly, Becauſe the Term in⸗ . of 
cluded the whole Intereſt, ſo that when he deviſed his Term, no⸗ have che Re- 
thing remained to limit over. Afterwards the Law altered; fo2 a (due. 

\ Devile of the Term to B. after the Death of A. was held good; 
and by the ſame Reaſon to A. fo2 Life, Remainder to B. fo? , 
'twas but diſpoſing of the Jntereſt in the mean Time; but a De- 

vile to A. in Tail, Remainder over, is too remote; ſo if it be 

to A. and if he die without Jſſe, Remainder oder: As ta the 

pꝛincipal Caſe, they held that all the Remainders were good; 

and that the firſt Deviſee and lo every Devilee in his Turn had 

the whole Term veſted in him; during which the next Man in 
Rematnder, and lo every other after him had not an ackual Re- 

mainder, but a Poſſibility of Remainder, and the Executoz of 

the Deviſo) a Poſſibility of Reverter ; fo there may be a Poli- There may 
bility of Reverter, even where no Remainder can be limited, as of —— 
in the Caſe of a Gift to A. and his Peirs while ſuch a Tree where no Re- 
ffands : Mo Remainder can be limited over, and pet clearly the ＋ — 
Donoꝛ has a Poſſibility of Reverter, tho' no atual Reverſion ; * 
a Fortiori, there ſhall be a Poſſibility of Reverter, where a Re- 

mainder map be limited over; fo2 the Teſtatoꝛ gave but a limited 

Eſtate, and what he has not given away, muſt remain in him, 

and the Wows for Life can be no mo2e rejecked in the laſt Limi- 

tation than in the firſt. | 


Bertie verſus Falkland. Hill. 9 Will. III. In Canc. 


ARY by Will dated the roth of September 1685. deviſed . 

to Truſtees and their Heirs upon Truſt, to take the Pzo- J. f me. 
fits foz thꝛee Pears, and if within the thzee Years there happen ⸗ cedent to the 
ed a Marriage between the Lozd Guiltord and B2s. W. who was pale of an 
then ten Pears ok Age and his Heir at Law, then to Ps. W. cery cannot 
fo2 Life, Remainder to her firſt Son, Sec. And if the Marriage releve in 
did not happen, then the Remainder to Lozd Falkland in Tail; (of Non: 
they differ d about the Terms, ſo the Lozd Guilford took another ocherwiſe in 
Lady, and 78. W. was Married to C. who bzought a Bill to 0 c Foa 
have the Eſtate, as being a Perſon” equivalent, that is to ſay, © 
equal in Eſtate, Family and Perſon (as they urged) to the _ 

Ul- 
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Gui lford; and the Lady an Inkant, and in no Fault, the having 
done what ſhe could, and therekoze the ought not to fozfeit fo2 the 
Fault of another, and they pꝛoduced Evidence from Papers, Let- 
ters, and Sayings of the Teſtatoz to p2ove his Intent in this 
Tai was not that it ſhould be in Low Guilford's Power to make 


her foxfeit. Et per Cur. Theſe collateral Papers, &c. cannot be taken 


notice of to influence the Conſtruifton of this Till, fo2 that would 


be to let them in, and to make them part of the TUtlt it ſelf, 
and by the Statute ok Frauds and Perjuries, every part of a 


CCl muſt be in_TUriting + But bekoze that Statute, where a 
TUill was in Writing, no collateral Pꝛooks by Papers o2 Wods 
conld be admitted ; becauſe a Till was a compleat and conlum⸗ 
mate At of itſelf: That therefoze they muſt conſtrue it by it ſelf. 
That Chancery could not refieve in this Cale, tho" the Condi⸗ 
tion was anſwered to what the Lady was capable of doing, fo 
that the Condition was p2ecedent ; and tho' Chancery relieves 
Non-perfozmance, tis only upon a Fozkeiture, fo2 which Equity 
can have a Ualuation made, and give a Compenſation. Decreed 


ko the Lozd Falkland, but reverſed on Appeal to the Houſe of 


(11) 


Badger irſus Lloyd. Trin. 9W 3. B. R. Rot'lo. 37 x; 


17 Ejectment a Special Aer di was found, viz. John Lloyd the 
Elder conveyed Lands byLeaſe and Releaſe to the uſe of himſelf 
fo2 ninety-nine Pears, if he lived ſo long, Remainder to his Son 
John fo ninety-nine Pears, if he lived ſo long, Remainder to Eliz. 


the Son's (life fo2 Life, Remainder to Truſtees to ſuppozt contin⸗ 


gent Remainders, Remafnder to the firſf, ſecond, third, &c. Sons 
of John the Son in Tail male, Nemainder to John the Father in 
Tail, Remainder to him and his Heirs: John the Elder had JC- 
ſue the ſald John, Thomas, Paul and Peter, and after makes his 
Till, whereby, reciting this Settlement, he deviſes theſe very 
Lands after John the Son's Death without Iſſue male, to 


Thomas, and after the Death of Thomas without Iſſue male, 


then to Paul, and if Paul die without Iſſue male, none of his 
other Bꝛothers being living, then to Peter and his Hetrs fo2 
ever. John the Elder died, and John the Son ſuffered a Com⸗ 
mon Recovery, and the Leflo2 of the Plaintiff, who claimed by the 
Devile and the Recovery alſo, was the only Son of Peter, and 
the Defendant was a Purchaſer under a Fine from Thomas. The 
Title depended upon theſe thꝛee Points; 1ſf, Whether the Re- 
mainder deviſed to Peter was contingent? 2dly, TUhether it was 
an immediate Eſtate veſted, oz executoww? 23dly, TUhether the Jn- 
tails there deviſed were not vain and fruitleſs, fuch as never 
could take effect, and therefoze vold ? | | 
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The firſt Queſtion aroſe from theſe wows, And none of his Expreſſio co- 
Brothers living : And the Court held that thoſe wozds did not al- e 2% i 
ter the Cale, becauſe they ſay nothing but what was implied and aldi opera 
underſtood befoze : The Senſe had been the ſame if they had been dar. 
omitted, and then this had been like all other Limitations of Re- 
mainders ; and tis plain, the Limitation to Peter can never take 
effect till all are dead. To conſtrue it otherwiſe would be to de- 

_ all the expzeſs Eſtates befoze deviſed, Vide 1 Cro. 185. 

2 CIO. 415. ſe | BY . 5 

The ſecond Queſtion aroſe from this Objefioh, That John 

the Father having an Eſtate tail in Remainder, with a Rever- 

fron in Fee erpettant, this Devife of his cannot take effet til 

the old Eſtate tail be ſpent : So this Deviſe, ik ever ft take ef- ve ig to A. 
fet, is to commence after a dying b Aue, whlch is a vold * 1 
erecutozy Deviſe; The Court agreed, That if a Man fefſed in our Fre, i; 
Fee does deviſe his Lands to A. and his Heirs, if J. S. a Stran⸗ — 
ger die without Jilie, this is an exectttozy Deviſe; betraute there 8 c 14 
is no pꝛecedent particular Eſtate: Aliter ik J. S. had been Te- daat in T. i, 
nunt in Tail of the Lands, the Reverfion to the Deviſoz, as in - 57mg 
this Cale; ko here is an immediate Deviſe of a p2eſent Reverſion, | 
and the wows, after 02 from and after, are only to denote when 

they 1 to take effet in Poſſeſſion. 10 Co. 107. 3 Cro. 323. 

1 Sad. 151. 2 „ 

To the thiry Point Holt C. J. agreed, That the Estates tall 4. bing 
deviſed to John, Thomas, and Paul, cotffd never take elfe; be. T weg ie 
cauſe the Eſtate tail, which was in the Oeviſoz, muſt deſcend to Reverſon in 
them, and would always interpoſe and keep back the Eftate tatl Fee, devi-s 
deviſed, which being no larger, muſt fpend zquis pafiÞus wwith T. l, Rewein- 
the old Intail, and therefoze it can never have effex ; uh which der co the 
teaſon he agreed, That ſuch a Deviſe of a Remainder Would of __ 
void, but he held it otherwiſe of a Reverſion, which is alſo in 2 it alters this 
Cale; becauſe there is a Seignioꝛy and a Tenancy created; fox Tye: Teauce. 
nant in Tail muſt hold of him in Reverſton, and he of the ſupzeam 

Low, ſo that this Deviſe has a real Effex as to the Tenure, 

which is altered hereby. Vide 2 Co. 51. and fo thete is a Leun 


Diverſity, 


„ 


Nottingham verſus Jennings. Trin. 12 Will. III. B. A. 
19 Ejectment a Caſe was made upon Trial, whith was, H. ( 


ad thee Sons, A. B. and C. and beviſey his Lands to B. his Pee by 
oy — after the Death of His Wife, to hold to him and his bod dt, klebe 


Heirs for ever; and for want of ſuch Heirs, then to his ou _—_— _ 


right Heirs. HI. died, and B. enteted and died, without Jute, 2c leite 
1 the eldeſt Son, Et per Cur. Che ſecond Son had only chen to che 


Eſrate Tail, and the. eldeſt ſhall take by Diſcent, and not by -.; 


the Wm, and fo the Deviſe over is void in Point of Limita- ic Tz 
Þ h tion; 


1 S K. * 
tion; koz his Intent was, That the Land ſhould deſcend from 
himſelf, and not from his Son B. Ik the Devile over had been 

to a Stranger, it had been void, and B. had taken a Fee; but 

Here is only an Effate Tall, and the wozd Heirs can impozt no- 

thing moze than Iſſue, ko; B. could not die without Heirs, living 


Heirs of the Father. 


Cole verſus Rawlinſon. Hill. 1 Ann. B. R. 

( 3.) IN Ejeatment, a Special Uerdit was found, viz. That Bil- 
LF ans Re? I lingſley being ſeiled in Fee of the Bell-Tavern, made a Set- 
Title and In- tlement to the ule of Himſelf koz Life, Remainder to his TUite 
2 ke. f02 Life; Remainder to his Son in Tail, Remainder to his 
Houſe card, CUife in Fee; 02 to the like Effet. The husband died, and the 
&c. carries a Mie being ſo ſeiſed ok the ſain Bell-Tavern, and poſſeſſed of 
Haufe other Leaſe-hold Effates, made her Will, and thereby deviſed in 
+ this manner, I give, ratify and confirm all my Eſtate, Right, 
Iitle and Intereſt, which I now have, and all the Term and Terms 
Hof Years Which I now have or may have in my Power to diſpoſe 
of after my Death, in whatever 1 hold by Leaſe from Sir John 
Freeman, And alſo the Houſe called the Bell-Tavern, to John Bil- 
lingfley, This John Billingſley was the Son and Heir of him 

that made the Settlement, and alſo had the Rematnder in Tail 
im the Bell Tavern, but was not the Heir of the Mike: The 

- + Nueſfion, was, What Eſtate the ſaid John Billingſley took in the 
Bell⸗Tavern by this Deviſe ? Powell, Powys and Gould Juſtices 

_ © held,thathe took an Etkate in Fee. 1ſt, Becauſe tis but one Sen⸗ 
tende coupled by the wozds and alſo, and governed by one Uerb, 

.. bhereby. the Piꝛepoſition in is carried unto the Bell-Tavern, ſa 

that tis a Devile of all her Eſtate and Jntereſt in her Leaſchold 
Etftate, and alſo in the Bell⸗Tavern. Vide Dy. 19. 2 Saund. 165. 
And the Mods ought to have this Conſtrutton ſince they are ca- 

pable of it, becaule this was certainly the Intent of the Teſtatoz, 

who cold not deſign ſo vain and uſeleſs an Eſtate to the Devilce, 

as an Eſtate fo2 Life after an Eſtate Tall; and fo2 this purpoſe 

was urged the Caſe in Moor 873. Hob. 2. Mo. 52. 1 Ro. 844. 

2dly, Becauſe the wozds of the Till are rather a Deſcription of 

the Teſfato?'s Eſtate than of his Lands, and the Pꝛepoſition in 
ſubintelligitur, and put it into Latin, and tis acetiam Domo vo- 

cat. &c. and ſuppoſe a Tranſpoſition of the Mozds, which is 
allowable to ſerve the Intent ok a'CUi!, and then the Batter is 

plain, fo2 then tis, I give my Term of Years and all the Eſtate, 

Right and Title I have in my Term, and alſo in the Bell-Tavern ; 

und Powys ſatd it was an honeſt Construction, and brought back 

the Fee ol the Reverſion to the right Heir of the husband, who 

treated the Reverſion, Holt C. J. contra, Fo? the Intent 5 a 


1 A 
* _ * * 


Ss, 
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Teſtato2 will not do, unleſs there be ſufficient wows in the TUill latent of Te- 
to manifeſt that Intent; neither is his Intent to be collected from . 
the Circumſtances of his Eſtate and other Matters collateral and from che 
fozeign to the Mill, but from the TUows and Teno? of the Till * of the 
it ſelf : And if we once travel into the Afﬀairs of the Teſtato2 and ine ci. 
leave the TUill, we ſhall not know the Pind of the Teſtatox by cumſtances 
his (Uows, but by his Circumſtances; fo that if you go to a 
Lawyer he ſhall not know how to erpound it. Upon the TM tis 

ſo, but with the Matter found in a Special Gerdick tis otherwiſe ; 

and what if moze accidental Circumſfances be diſcovered, and be 

made the Matter of another Uerdick? Mens Rights will be very 
pꝛecarious upon ſuch Conſtrutton. And as fo2 the Honeſty of the 
Conſtrucion, TUhat if the Moman paid a good Poztion, and 

was a Purchaſer of this Reverſion, is it not as honeſt then to 

conffrue it in Favour of her Heir, as to expound it in favour of  -- » « 
the right Heir of the husband? But we muſt not depart from 

the Will to find the meaning of it in Things out of it. *Tis * 
then a certain Rule, That to deviſe Lands to H. without farther Rule, Whac 
TMoꝛds, will paſs but an Eſtate fo2 Life, unleſs there be other heyy. = 
Mozos to ſhew his Intent, as for ever, oz unleſs he deviſe fo2 for Life, and 
ſome ſpecial purpoſe which cannot be accompliſhed without a larger * 2 
Eſtate: And as this is a ſure Rule, ſo it holds good as well Tais. 
where the Deviſe is of a Reverſion, as where tis of Lands in 
JPoſſeſſian, unleſs he devile it as a Reverſion, oz take Notice of 

a particular Eſtate ; fo2 then his Intent map appear upon the 

Face of the Mill it ſelf; but ik the Mozds be general and with- , 

out regard to the Nature of the Thing, it is otherwiſe ; fo2 it 

ſhall not be conffrued from the Nature of the Thing, which is 
ertrinſical, but from the Mozds of the Till. Ask a Lawyer 

what paſſes, he ſays an Eſtate fo2 Life, fo2 he knew not that it 
was a Reverſion; and tho" it be a fruitleſs Eftate and will ſignify tt: — 
nothing, yet that does not appear till it be found, and therekoze per tin 
when found 'tis not to be regarded. The Caſe in Mo. and Hob. _ — 
viffers, fo2 there the Ceſtatoz takes Notice of a precedent Term, i be gd. 
and the Mods are, His Lands of Inheritance, fo that the ſpecial ed in che Ex- 
Intent of the Teſtatoz is apparent from the Noms of the Will, potion r 
Tf J give Black Acre to A. and his Heirs, and alſo White Acre, 

the Fee-ſimple of White Acre ſhall paſs, as well as the Fee of 
Black Acre; becauſe it follows the Limitation, and compuzes it 

by the woꝛds, and alſo ; but if J give all my Right, Title and Jn- 

tereſt in my Term, and alſo my Houſe called the Bell; in the 
grammatical Conſtrufion tis no moze than, and alſo I give my 

H »uſe called the Bell, fo; the ſubjeck Matter of his Right, Title 

and Intereſt is the Term, and the Pꝛepoſition in terminates any 
reſts there. So is the Caſe at bar; but, ſay they, turn it into 

Latin, and then 'tis, J give jus titulum & ſtatum in termino ac 

etiam domo vocat. the rr J anſwer the Pepoſition 

2 im 
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in map be neceſſarily underſtood in Latin, but not in Engliſh, and 
the Conjunction is not ſo far a Copulative as to take in the Pꝛe. 
poſition in, tho it takes in the Uerb. My Bꝛother Powell would 
tranſpoſe the Mozds, ſo it chall be all the Right, Title and Inte- 
reſt in the Bell- Tavern, and alſo all the Term I have and hold 
Words in a of Sir John Freeman. But J do not know how we can tranſpoſe 
— mat 3© ozds that are good Senſe. Ik the CUill was Nonſenſe, then we 
are not to be May tranſpoſe to make it bear a meaning; but to diſplace the 
cranſpoſed. TTows of the Cuil when they are intelligible, is to aiter the 
illi and the Senſe of it; Foz theſe Reaſons, and alſo becauſe the 
Peir at Law was to be favoured, he concluded fo2 the Plaintiff. 
Pe cited 3 Cro. 330. Hob. 2. 1 Cro. Wilkinſon verſus Merrilan. 


. u, Fitz ff Popham contra Banfeild. Hill. 2 Ann. In Canc. 


26. „ ger i. e, 


* 766. 
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(14) EVISE to A. fo; Life, Remainder to the firſt Son of A. 
9 in Tail male, and ſo on to the roth Son in Tall male, 


is expreſly and it the ſaid A. die without Jſſte male ok his Body, the Re. 


4 — v1 1% mainder over: Alſo by a Codicil annexed he recited, whereas he 
cent is zor co had given an Eſtate Tail to A. &c. And it was objeted, That 


be implied bp the Codicil the Intent of the Deviloꝛ appeared, and that by 
dent ords, the lift A. had an Eftate Tail ; ko: he might have poſthumous 
Childzen and moze than ten Sons: Sed non allocatur; Fo2 where 
u particular Eſtate is expꝛeſiy deviſed, we will not by any ſubſe- 
quent Clauſe, collect a contrary Intent inconſiſtent with the firſt 
by Jmplication ; and therekoze they conſtrued dying without Jiſue 
male, a dying without ſuch Iſſue male. And they ſaid there was a 
mighty Difference between a Deviſe to A. and if he die without 
Tiſſue, then to B. and a Devile to A. fo2 Life, and if he die 
without Juue, then to B. Adjudg'd per Wright Lozd Keeper, 
Holt C. J. and Trevor C. J. 


Counteſs of Bridgwater verſus the Duke of Bolton. Hill. 


2 Ann. B. R. 
( 15) Special Uerdi# was found upon a feigned Iſſue, directed out 
The Words, of Chancery to try whether the late Duke of Bolton did 


b x vin" by his Will deviſe certain Fee-farm Rents to John Earl of Bridg- 


both the water in Fee, The Devile was in theſe TUows, viz. 1 give 
Thing 306. .. certain Lands to A. and I give to John Earl of B. my Son 
ror's Intereſt in Law 3000 l. and all my Mines; all which I give to my 
therein. aid Son in Law, his Executors and Aſſigns, together with all my 
Plate. and Jewels, and all other my Eſtate real and perſonal, not 
otherwiſe diſpoſed of by this my Will, for to be given by him 

to his Children as he ſhall think convenient, I ſolely truſting to 

q his 


Ah. 


. 


his Honour and Diſcretion, that he will give them ſuch Proviſion 
as will be neceſſary. And another Clauſe wag, Whereas I have 
contracted for the Sale of my Fee-farm Rents, my Will is, that 
if my Debts ſhall not be ſatisfied out of my other Eſtate, my 
Executors (whereof the Earl was one) ſhall and may ſell ſome 
part or all of them for Payment of them, notwithſtanding the 
Rents are not deviſed by this my laſt Will. And the Queſtion 
(Whether his Fee-farm Rents ſhould paſs to the Earl ot B. and foꝛ 
what Eſtate ? Et per Holt C. J. who delivered the Reſolution of 
the Court: The Rents-paſg_ by theſe Mozds, All my real and 
perſonal Eſtate: Fo2 the wowd- Eſtate is genus generaliſſimum, 
and includes all Things real and perfanal, and the Fee of the 
Rents paſs, at leaſt the whole Eſtate of the Deviſoz ; fo2 All bis 
Eſtate is a Deſcription of his Fee. Jn pleading a Fee-ſimple vou 
ſay no mo2e than, ſeiſitus in Dominico ſuo ut de feodo; and in a 
Formedon oꝛ other Aﬀton, if a Fee-ſimple-be alleged, pou ſay cujus 
ſtatum the Demandant has now: In a Will the Teſtatoz is not 
tied up to fozm, tis enough that he erpzeſſes and ſigniies his 
Meaning by any TUlows. Befoze the Statute H. 8. if one 


had deviſed his Land by vertue of a Cuſtom, the Common Law 


accepted his Intent without requiring particular words of Limt- 
tation, as in Caſes of Conveyances at Common Law; and as 
it was ſo in Deviſes befoze the Statute, there is the ſame Rea- 
ſon why it ſhould be ſo in Deviles ſince the Statute ; And he 
held, that deviſing all his Eſtate, and all his Eſtate in ſuch a 


Honſe, was the ſame, and that all his Eſtate in the Thing pal⸗ 


ſed in either Cale. 


Bunter verſus Coke. Mich. 6 Ann. B. R. 


[| ODeviled to his Wife all ſich Sums of Money, Lands, 
» Tenements and Eſtate whatſoever, whereof at the Time 


© 7 
By Deviſe of 


all the Lands 


of his Deceale he ſhould be poſſeſſed, After the making of the I hall have 
Mill H. purchaſed Lands of the Cuſtom Gavelkind. And the * my, De. 


Queſtion was, Chether theſe Lands paſſed by the Oeviſe ? Jt 
was urged, That if a Diſſeiſee deviſes, and after re⸗enters, the 
Devile is good: Et hoc fuit conceſſum, becauſe by the Entry he 
was ſetzed ab initio, ſo as he might bzing Treſpaſs : So ik one 
have a Remainder in Fee erpeitant on an Eſtate ko; Life, and 
deviſe it, and Tenant fo2 Life dies, the Eſtate in Poſſeſſon 
paſſes ; and this was granted, becauſe the Deviſo2 was ſeiled at 
9 Time of the Mill, and his Intent was to paſs all. Sed per 

Ur. 

if, A Devile ok Things perſonal is good, tho the Teffato2 
hath them not at the Time of his Till, becauſe they go to the 
Exccutozs, and the Legacy paſſes not by the Mill, but Bo 

n 


ceaſe, Lands 


purchaſed af- 
rer the De- 
viſe paſs not 
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* Aﬀent of the Executozs to whom the Mil is only direckoꝛy; ſo 
that the Legatee is in by the Executozs:; but the Court doubted 
ſomewhat of a Chattel real, as a Leaſe fo; Pears. Vide Gouldsb. 
93. That it does not pals. N 

2diy, A Deviſe ok Lands is not good ik the Teſtatoz had no- 
thing in them at the Time of the makingHis Will ; foz a Yan 
cannot give that which he has not, and that which was void in 
its Dziginal can never become good. I an Inkant make a CCl, 
it is void,” tho? he come of full Age-befoze he die, ſa of a Feme 
Covert : And in theſe Caſes there was only a perſonal Diſability, 
viz. Jnfancy-and Coverture ; ſo here there is a real Diſability by 
wanting the Thing: And the conſtant. fozm of pleading is, that 
the Teſtato2 was ſeized, and being ſo ſeized, made his TUtll. Co. 
Ent. 264. Raſ. 574. And there is no difference between a Deviſe of 
Lands, Socage and Gaveikind by Cuſtom 34 Hl. 6. E. N. Br. 199. 
Upon which Place note, That they muſt be ſta at the Time of 
3dly, Pad there been a Republication, it was admitted theſe 
Lands would have paſlcd:; - fo2 a Republication is as making a 
new Till, and the Intent is manifeſt, _ 
Athlp, It was admitted that if one deviſe to two and their 
"Heirs, and one dies in vita Teftatoris, the Survivoz has all: 
And that i one has a Pano and deviſes it, and after a Tenancy 
hw that ſhall paſs by the Devile as being part of the 
ano | | | 


Aumble verſus Jones. Hill. 7 Ann. C. B. 


(17) PON a Special Gerdic in Ejectment the Caſe was, That 
3 Anthony Gull was ſeized in Fee, and deviſed to his 
Heirs of J S. Daughter fo2 Life; after that to A. the eldeſt Son of his Daugh- 
_ 5 por- tet and his Heirs, and fo2 want of ſuch Heirs, Remainder to the 
riculir F'* right Pers of J. S. And it was agreed, That J. S. being alive 
in the Life of When the Remainder after limited was to commence, that that 
J-S. - Remainder was therefoze utterly void by this Event, whatever it 
Legal Senſe WAS in its Creation. Secondly, That the common and legal 
7 en Conſirufton of CTMlods ſhall be taken, where it does not appear 
if the con- krom a neceſſary 02 plain Implication that the Intent of the De- 
erary not Uifo2 was otherwiſe, and therefoze that the Limitation to A. and 
Pied, bis Heirs was a Fee-ſumple and not an Eſtate Tail; foꝛ he might 

mean foz want of Heirs general, and there is nothing that plain⸗ 
ly ſhews he meant otherwiſe, and that by Conſequence the Re- 
mainder to the right Þeirs of J. S. was vold in its Creation. 
Vide Cro. Car. 57. Cro. Ja. 416. 


—_- Hope- 


—— 
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Hopewell verſus Ackland. Hill. 8 Ann. C. B. 


N Ejectment a Special Uerdi# was found, viz. John Ackland (18) 
being ſeiſcd in Fee of the Lands in Queſtion, deviſed an An- r e 
nuity to I. in Fee. Item, I deviſe my Manor of Bucknall to not before 
A. and his Heirs. Item, I deviſe all my Lands, Tenements and diſpoſed of 
Hereditaments to the ſaid d. Item, I deviſe all my Goods and . 
Chattels, Money and Debts, and whatever elſe I have not before 
diſpoſed of, to the ſaid A, he paying my Debts and Legacies, 
and makes him Erecutoz. And now the Queſtion being, What 
Eſtate A: had in the Lands, Tenements and Hereditaments? Jt 
was urged that the Item conjoined the Sentences, and carried on 
the Teſtato s Intent, and impozted a Meaning to give the like 
Eſtate, as was befoze expreſſed in the pzecedent Sentence, like 
Moor 52. Alſo the wozd Hereditament impozts an Inheritance. 
Vide 2 Lev. 169. The Statute 12 Car. 2. gave the Crown the 
Lands, Tenements and Pereditaments of the Regicides; and it 
was held that the Inheritance in Tail of one of them paſſed by 
thoſe TWozds. Et per Trevor C. J. Item is an uſual Moꝛd in Expoſition of 
a Will to introduce new diſtin# Matter; therefoze a Clauſe thus nord 
introduced, is not influenced by, no2 to influence a pꝛecedent 62 
ſubſequent Sentence, unleſs it be of its ſelf imperfet and inſen⸗ 
ſible without reference; therefoze not here, where both Clauſes 
are perfect and ſenſible ; and the woꝛd Hereditament cannot be ta- 
ken to denote the Mealure oꝛ Quantity of Eſtate ; becauſe it has 
- pꝛoper Meaning and extends to Annuities, Advowſons in groſs, 
&c. which are not compaized by the woꝛds Lands and Tenements : 
And the Reaſon of the Caſe in 2 Lev. 196. was not from any 
ſuch Impoꝛt of the wozd Hereditament, but becauſe a Forfeiture of 
their Lands was reaſonably conſtrued the Fozkeiture of the 
Lands and their Eſtate therein foxfeitable fo2 ſuch Crime: But 
by the concluding Clauſe whatever elſe he had not before diſpoſed. 
of, he held an Eſtate in Fee paſſed, relying upon Aleyn 28, 
Wheeler's Caſe, and 2 Vent. Willow's Caſe; fo2 it could not 
have any Effet on the perſonal Eſtate, becauſe that was given 
away as fully as poſſible by the (Uozds pꝛecedent, therefoze it muſk 
extend to Remainders, &c. and this he held to be info2ced by the 
latter Clauſe, paying, &c. and the Annuity in Fee. 


(19) 
Deviſe to A. 


Thomlinſon verſus Dighton. Paſ. 10 Ann. B. R. for Life, and 


then to be ag 
her diſpoſal 


RROR on a Judgment in C. B. in Ejeckment, wherein a #9 27y of her 
Special Uerdi# was found to this effeck. H. ſeiled in Fee, gives an E. 
deviſes to his CUife fo2 her Life, and then to be at her diſpoſal to ſtate for Le 


with a Power 


any of her Children who ſhall be then living. H. dies, leaving a . diſpoſe of 
2 on the Fee. 


Sh _ cm. 


— 
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Son and a Daughter, and his Aike, who then enters and mar⸗ 

ries a ſecond husband, and the ſecond. Hugband: and ſhe by Leaſe 

and Releaſe- convey the Lands to A. and his Heirs to the Uſe 
ok the Wife fo2 Life, without Jmpeachment of Taſte, Remain- 
der to her Daughter and the Heirs ok her Body, Remainder to 

the Son and his peirgs, with a Power to revoke and limit new 
Ales: The firſt Queſtlon was, CUhether the Mike had an Eſtate 
inge, oz any an Eſtate fo; Life, with a Power to diſpoſe ok the 
Anberitance? And the Court held this to be only an Effate-foz 
Life, | with a Power to diſpoſe of the Inheritance. Et per Par- 

ker; C. J.:The:Difference is where a Power is given with a par⸗ 

. ticular Uimitation and Deſeription of the Eſtate, and where ge⸗ 
ners, as to Executoꝛs to fell og to give ; fo2 he, that tan give 
Mean Etate in Fee, mut have an Eſtate in Fee. 2dly, Ehe 
Queſtion was, TUhether this Power could be conſirved/as a 
Pawer-appendant to the Eſtate fo2 Like, ſo as by the-deſtroping 

of that it might be deſtroped 02 extinguiſhed, o2 a collateral one? 

and powell J. ſaid, This was not a Power appendant oz appurte- 

- _-» ant, po was it in the Mature ok an Emolument to the Effate, 
; | ien Pease fo2 Life, with a Power to male a Leaſe ko: twenty⸗ 
Bieten. ate Mears; koz that affeds the Eſtate ko: Life, and is concurrent 


betyeen * With it, au bas its Being and Continuante, at leaff to; tome 
_ to the art, gut ot it; but this Power ariſes after the Eſtate and has 
ate, an 


3 effeft upou another Jntereſt; ſo that the Effate fo2 Life is per⸗ 
{et without it, and no ways altered no2 alfecked by the Exetution 
dk if. Et adjournatur, And afterwards at another Day, Parker 
+» I. delivered the Opinion of the Court, That this was only an 
ate £02 Life, and that the diſpoſing Power was a diffinX Gift; 
becauſe the Egate given is expreſs and certain, and the Power 
comes in by way of Addition : And that this differs from the other 
Caſes, which are general and indefinite, viz. A Deviſe to J. 8. 
and that he ſhail fell, oz a Deviſe to J. S. to ſell, &c. In theſe 
afes, becauſe the Party is impowered to convey a Fee, he is con- 
ttuen to have one; he having no expꝛels Eſtate divided from 
the Power; but here the Power is a ſeparate Gift diſtinguiſh d 
am the Citate, and the Effate given ig a certain and erpzeſs 
Eltate. Vide 10 H. 8. 9. 1 Inſt, 9. Mo. 57. 3 Lev. 71. 


collateral. 


1 Jones 137. Lat. 9. 34. 2 Lev. 104. 1 Mod. 189. 


» 
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DISC RE N Thi 


The Leſſee of Carter verſus Taſh. Hill. 6 W. & M. 5 
Niſi Prius, coram Holt, C. 7. 


N Ejectment theſe Points were held kor: Law by Holt (2 
C. J. iſt, Jf Leſſee foꝛ Pears be made Tenant to the Præ. 
cipe by Leaſe of a Freehold to ſuffer a Common Recovery, 
that by this the Term is not merged, but pꝛelerbed and revi⸗ 
ved by the ſaving of founer Rights in the Statute 27 H. 8. of Uſes, 
 2diy, Jf a-Termo? levy a Fine come ceo, &c. this ſhall not | 
bar him in the Reverſion, ko: he may avoid it by Plea of Partes Diſcenr qus 
finis nihil habuerunt. 3dly, A Diſcent which tolls Entry ought 22 
to be an immediate Dilcent; and therefoze if a Feme difleiſozeſs mediace. 
take Pusband and hath Jſſue and dies, and after the Pusband 
dies, the Dilcent to the Juue does not take away Entry, becauſe 
the Jnterpoſition of Tenant by the Curteſy does impede it. 
athly, Coverture to avold a Diſcent, ought to be continual from | 
the Time of the Difleiſin to the Dilcent; fo2 ik a Feme be ſole at Coverture to 
the Time of the Diſſeiſin oz of the Diſcent, oꝛ any Time inter“ 7329 <> | 


mediate, her Entry is not p2eſerved, becanſe ſhe had an oppoꝛtu⸗ be continual, 


nity to enter and pꝛevent the Diſcent. As if a Feme Covert is 
a Diſſeiſee, and after her Husband dies ſhe takes a ſecond pul⸗ 
band, and then the Dilcent happens, this Diſcent ſhall take away 
the Entry of the Feme, and upon this laſt Point the Plaintiff 
was nonſuited; 1 Inſt. 338, 246, 353. 


Clerk verſus Smith. Hill. 10 & 11 Will. III. C. B. 
ROG 1257. 


N Eßectment on a Special Uerdit the Caſe was, J. S. deviſed | (+) 

Lands to his'Daughter's Son [who was alſo his Heir] and gm Fate; 
to his Heirs, upon Condition that he ſhould pay 2001. to ſuch a deviſed to H. 
Perſon out of the ſaid Lands, as the Wife of the Deviſoz ſhould „ben be | 
appoint by her Deed. The Gzandlon enter'd and the Mike made caken by Di. 
no Appointment, then the Gzandſon died leiled, leaving an Heir _— is in 
a parte materna, under whom the Plaintiff claimed, and an Heir . nt. 
a parte paterna, under whom the Defendant claimed: The Quec- going the 


ſtion was, TUhether the 9 was in by Dilcent, oz 5 by + pn of 
[ Jur⸗ 


"A, 


Bs ASSESS. cu 3 e r — 


Purchaſe under the TUill ? And it was apjudged, That he was in 
by Dilcent and not by Purchaſe, fo2 the Devile gives him the ſame 
Eſtate the Law would have given him under a Poſſibility of being 
charged, which never happened; by Conſequence, as the G2zand- 
ſon took it as Heir à parte materna, he ſhall tranſmit it in the 
ſame manner to his Hefrs à parte materna : And Treby C. J. 
and Powell J. dented Gilpin's Caſe, Cro. Car. 161. Vide 2 Mod, 
286. Dy. 124. 3 Leon. 64, 70. Cro. El. 833, 919. Mo. 644. 
Vau. 271, Dy. 371. Hard. 204. A 


Reading verſus Royſton. Hill, x Ann. B. R. 


435 H Had Jſſue two Daughters, one of them had Jſſue a Son 
—— „and died, H. deviſed the. Land to the Son and his Heirs 
ters, one has ko; eber. And the Queſtion was, Mhether the Son ſhould take 
2.5on and All by the Devile, oz the one Yoiety by Dilcent, and one Moiety 
devices to + by Devile?. Foz then as to that Moletp he takes by Diltent, hi 
Son, he rakes unt will be Co-parcener with him. M:. Cowper argued, That 
ee whole by where two Titles concur, the elder ſhall be pꝛekerred, and that as 
to one Moiety, which the G2andſon has bythe Deviſe, he has the 
ſame Eſtate in it, and no other by the Deviſe, than he would 
Have without it; and therekoze ſince the Deviſe wozks no Altera- 
tion in Point of Eſtate as to that, the G2zandſon ſhall take it in 
potiori jure, which is by Diſcent; as if the Father having ſome 
Lands Pozough-Engliſh, and ſome Frank-fee, ſhould deviſe all 
his Lands to his eldeſt Son and his Heirs. But it was. teſolvey 


by the Court, That the eldeſt Son ſhould take all by the Deviſe, 


and could not take a Moiety by the Diſcent.as Heir, and a 
olety by the Devile z fo2 there can be no ſuch Diſcent as the 
ſcent. of a Moiety to one Co-parcener. as peir; one cannot 

There cannot lend a Dilcent uni filiæ & Cohæredi, but it is a Diſcent to all: 
be « Diſcent. And the Court agreed the Rule, viz. There a Deviſe to an peit 
to one Co. Hlbes the ſame Eſtate which would dilcend, the Deviſe is unne⸗ 
parcener as Ceffary & nihil operatur; it has no effet, and therefoze it is void: 
— But here is not a Deviſe to an Heir, both Co-parceners make the 

Heir, and the one is not an Heir without the other; and ſuppo- 

ſing the Deviſe void as to one Moiety, the other Moiety muſt 

diſcend to both: But the Gzandſon muſt take by the Oeviſe in 
this Caſe, becauſe nothing can diſcend to him ut uni cohæredi. 

Afterwards a Point was ſtirr d in this Caſe upon the Statute of 

Limitations, fo2 which ſee Title Limitations. | 


3 5 e 


3 


| "Elements verſus Scudamore. Hill. 2 Anm B. R. 


I Feeadment a Spetial Gerdi was found, viz. A, had five % 
1 Songs, and the youngeſt Son died in the Life of the Father, kagum 
leaving Ilſue a Daughter, after "Whith the Father purchaſep Laos di- 
Copyhold-Lands of the Mature ö Boꝛough⸗Englich, which by ſcend to th⸗ 


Repreſenta- 


Cuſtom were diſcendible to the poungeſt Son and his Heirs. tive of cbe 
The Father dien leiſed, and the fourth Son entered; and now voungeſtson. 


the Queſtion was, Whether the fourth Son, oz the Daughter of 

the fifth Son ſhould inherit theſe Lands? And Holt C. J. deliver: 

ed the Reſolution of the Court, vir. The Daughter ſhall inherit 

jure repreſentations, foꝛ by this "Cuſfom the youngeſt Son fs 

put in the Place of the Eldeſt at Common Law, and as at Com. 

mon Law the .Jflue of the Eldeſt is pꝛekerred jure repræſentatio- 

nis, ſo by this Cuſtom. ſhall the Ale ol the Youngeſt, Jf a Man 

ſeiled of Lands ok the Cuſtom ok -Gavelkind have Jfſue thꝛee 

Sons, and one ok the thzee dies, leaving. Jfſire a Daughter, m 

the Like ok his Father, this Daughter hall inherit the part of 

her Father, and pet ſhe is not within the Moꝛds of the-Cuſfom, 

which vide Raſt, 143. a. F. Oavelkind, terra inter hæredes maſ- 

eulos partibilis & partita, fo; ſhe is no male, but the Daughter 

of a Pale, and Peir by Repeeſeritation. in the Pear 1660, 

there was a Caſe between kane and Barr; it ig entered Hill. 1659. 

Rot. 779. The, Cuſtom was, That the Copyhold-Land of every... 
Tenant dying leiled dilcended to the youngeſt Son. A Surren 

der was made to the uſe of A; and his Heirs; A. died befoze ad 
mittance, and it was agreed his youngeſt Son ſhould inherit i 

A. had been admitted; but in this Cale A. being not admitted, t 
was adjudged the eldeſt Son ſhould. inherit, and that is by reaſon Difcrence - 
of the ſlritneſs of the Cuſtom, which required a Seifin and a dy: berwern ge⸗ 
ing ſeifed; but by the Bepozt J hade of that Caſe, the Court an, he 


ſtoms, where · 


ſatd it had beet otherwiſe if this Land had been found to be of the of te Low , 


Cuſtom of Bozough-Engliſh+02 Gavelkind; fo2 the Lam takes uf Notice, 
Notice. of theſe Cuſtoms, but not of ſuch ſpecial Cuſtonis which 
muſt be pleaded by him that would take Advantage ok them, and 
muſt be taken by the Court ta be as they are et fozth. by the 
Pleading, and ng, otherwiſe. Jn the Caſe at bar, the Citftom is 
erpzeſly found to be diſcendible ta the yoimgeft. Son and his 
Helrs, tho' the wozds his Heirs. are needleſs, fo2 the Law would Where Cu. 
luply all neceſſary Jucidents and-Conſequences in the Cotiefe of doc niken 
Oilcents. Ik the Father be diſleiſed and die, the Right of En⸗ Law implies 
try ſhall dilcend to the youngeſt San; if the poungeſt Son die *!! Locidente 
that ſame Right of Entry ſhall dilcend to his Daughtet; and Bes *f 
the youngeſt Son being Heir by Cuſtom, ſhall have his Age as if 
he were Heir at Common "oy A. the Court dented the * 
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»B.'s Life, with 


"and after le- 1 oh 
vies a Fine to 


i Diſcontinuance of Eſtate. 


of 1 Leon. 109, 208. and fnclined againſt the Opinion of Croke 
in 1 Cro. 410. Reeves verſus Malſter, and faid if a Leaſe be made 
to H. and his Peirs, fo2 thꝛee Lives, of Lands of the Nature of 
Boꝛzough⸗Englich, this dilcendible Freehold ſhall goa to the 
youngeſt Son, tha it ts a new created Eſfate, fo2 the Cuſtom is 
inherent in the Tänd; and ſo it is ok a Bent, fo? it iſſues 
out ok the Land, and the introducing the ſame Rules of Ollcent 
in all Cales relating to the fame Lands, tends to Quietneſs and 
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_ _ =. Hunt zerſus Burn. Hill. 1 Ann. B. R 
Tail levies a 
Fine to B. for 


- SY © Ip | | ; * 8 
Tenant in Tail, levies a Fine to the Uſe ok J. S. fo2 
the Life of J. S. with CUarranty, and aftcr that le- 
"a vies a Fine to the Uſe of himſelf and his Hetrs 
the uſe of +  . with:Carranty, and atter that bargains and ſells 
god hisHcirg 8 and his Heirs. © Et per Holt C. J. and Powell, twas 
wit arran- * * : > wy K q 
{+ ; J "114. That the firſt Fine made a Dilcontinuance, but it was 


* 
8 


. 
FY Gl 
* 


Warranty, 


Difcontinu- lily a Diſcontinuance fo2 the Life of J. S. becauſe the wꝛong ful 


no longer Elkate that cauſes the Diſcontinuance, was only an Eſtate. kor his 
— Te, oe” - the Diſcontinuance could remafn no longer than that 
care Fa” 28%, The ſecond Fine could not enlarge the Dilcontinuance; 
|  *vecauſe-the Eſtate raiſed by the Fine returned back to the Co- 
»  nuſoz,. aud conſequently the Warranty which was annexed to it 
was extinguiſbed; and it would be a vain Thing to make a Dil⸗ 


=” - . cotifinuance foz the fake of that Warranty which was deſtroyed in 

its Creation. aa EAT IE 
. Suppole the "ſecond Fine Had been levied to K. S8. a 
Stranger, pet during the Like ok the firſt Conuſee this ſecond 
Feine makes no Diſcontinuance, becauſe the Eſfate-was turned to 


a Right by the firſt Fine, and the ſecond Fine could not turn it 
nmoze to a Right; lo as it is not a preſent o; an immediate Dil⸗ 
R -_ continuance; 


* 


Diſſeiſin, Sciſin. 245 


continuance; but if the firſt Conuſee die in the Life of Tenant 
in Tail, then it becomes a Diſcontinuance; fo2 the new Rever- 
ſion which Tenant in Tail gained, and to which the Warranty 
was annered, is executed in Poſſeſion in R. S. and there was no 
Right of Entry oz Aﬀton in any Body when the Eſtate was ere- 
cuted, foz the Tenant in Tail could not enter, and the Jfſue had 
no Right; and they compared it go Litt. Sect. 620, 622. 
And Powell J. ſaid it was thought anciently that no Advan⸗ 
tage could be taken of a Marranty but by leading: It the 
Jſſue could enter they thought the Marranty was loſt, and 
therekoꝛe created Dilcontinuances in Sakeguard of the TUarran- 
ty: But it is otherwiſe now. vide 10 Co. 97. b. ; 

Allo he held there might be a*Dilcontinuance, which turns the There may 
Eſtate to a Right, and pet does not take away the Right of be Piſconci- 
Entry, and that a CUarranty might bar where the Reverſion ede un 
was only diſplaced and turned to a Right, tho' the Right of che Eftace to 
Entry was not taken away. As if Tenant in Tail mates a A ha 
Leaſe fo2 the Life of Leſſee, and after grants his Reverſion to Entry. Fn 
J. S. and his Heirs with Warranty, this Tarranty. is annered 1 . 
to an Eſtate in Fee, and pet here is no immediate Dilcontinu⸗ Jon 2% 
ance, ſo as to toll the Right of Entry; nevertheleſs, if this Br. Diſcenc 3. 
CUarranty dilcend upon the Jflue, and there is Aﬀets, this will 1 i 
be a Bar, which ſhews a TUarranty may bar without a Diſcon⸗ 
tinuance. n 9 4 
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Mortgagee 


Covenants 


Diſſeiſin, Seiſin. 


that Mortga- 


gor ſhall 


| L n * E * 5 ; el K 
Smartle verſus Williams. Paſ. 6 W. & M. B. R acer 
| Paymeat, and 
aſſigns. After 


Na Trial at Var the Caſe upon Evidence was; A Aſigamenc 


% to C. under whom the Plaintiff in Ejegment claimed ; but bis con. 


and it was-objefed by Levinz, That tho he admitted the firſt N 


Moztgagee might well aflign without making any Entry 02 does nor turn 
joining the Mo2ztgagoz, who is but Tenant at Mill to the che Term to 


Yortgagee, and his Poſſeſſion as ſuch is but the * „ 
—_— 


Man made a Yoztgage-fo2 Pears to A. who without Moregegor is | 
the Boztgago?'s-joining, alligned it to B. who aligned g toni! 
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pbhis Moꝛtgagee; Yet the Alignment ok the firſt Moztgagee de 
termined the Leaſe at CUill, and the Woztgago? thereby became 
Tenant at Sufferance, and his Continuance in Poſſeſſion de- 
veſted the Term and turned it go a Right, ſo that it could not be 
aflignable without Bs Entry,M the Poztgagozs Joining; that 
it was at leaſt a veveſting of ide Term at the Elettion-of the Al 
ſignee accoding to Blunder n Daw's Cale, 1 Cro. 305. And 
(2.4. the alignee had made his Elenton and bzought an Ejeament 
 againff the Yoztgagoz, which admitted his being out of Boſſellion 
and they ſhewed the Recozd it ſelf, wherein the Aſſignee was Lel⸗ 
- ſoz of the Plaintiff. sed per Holt C. J. Gpon executing the 
Deed of /Boztgage the Poztgagoz, by the Covenant to enjoy 
till Default ok Payment, is Tenant at Mill, and the Allgn⸗ 
ments of the Yoztgagees could only make the 'Boztgago? Te- 
nat at Sufferance, but his continuing in Poſſeſſion could never 
make a Dilleiſin, noz Deveſfing of the Term: Dtherwiſe ik the 
Moztgagoz had died and his Heir had entered; -fo2 the Heir 
was never Tenant at Till, but his firſt Entry was toztious; 02 
if the Poztgagee-had entered upon the Woztgagoz, and the Yott- 
gagoꝛ hav re. entered; fo2 the Boztgagee's Entry had been a De- 
| © termination of the (ill, and the Re-entry of the Yoztgago? had 
been merely toztious. And as to the Uinging an Ejexment it 
was ind, that could not admit an atual deveding, ſo as to turn 
the Term to a Right; fo2 that was not bzought to recover the 
Mortgage Term, büt the attual-Poſſeſſon only, fo2 the Recovery 
of- which the 4fignee of the firſt Yoztgage had no other Way but 
this, oz to make a Fozcible Entrp, which the Law fozbids; no: 
does the-Allignee appear a Party to the Recozd, but only a Lefſo2 
bk the Plaintiff, fo that this Beco can be no Evidence oz 
Elloppel againſt him, and the Court will taßke Notice that an 
Eſetment is only-a fickitious Pꝛoceeding to2 recovering the Pol⸗ 
ſeſſion. which cannot well otherwile be obtained; and the Entry 
laid in the Declaration oz confeſſed by the Defendant, is not an 
Entry that is real; fo2 it hall neither avoid a Fine, no2 be ſuffe⸗ 
tient Evidence to ſuppozt Trelpals fo2 the mean Profits. 


| Anonymus. Trin. 3 Ann. B. R. 
E R Holt C. J. A bare Entry on another without an Expul- 
__ fien makes ſuch a Seiſin only that the Law will adjudge 
him in JJoflefſiort that has the Right, and fo are the wozds intra- 
+ vit & fait inde ſeiſſt. prout lex poſtulat to be underſtood in Spe- 
cial Gerdi; but it will not wonk a Difſefſin oz Abatement with- 
out actual Erputſion. = a 
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Walter zerſus Rumball. Trin.) Will. II. B. R. 


I 


ROVER fo? ſir Dogs; Special Uerdi# was found, viz. ... (2) 


two Hun- 


replevied in five Days, Notice was given to the Owner of the on Sale d- 


Goods, and then he ſent fo2 the Conſtable. of A. who in the Pre- r Cad,“ 
ſence of the Conſtable of B. ſold them in the Þundzed of: B. Et per ble of A. in 


Cur. 1ſt, Perſonal Notice is ſufficient, fo2 Notice is the Thing 5 wl. 
required, 2dly, Notice to the Owner is ſufficient againſt him in 
Trover ; but if the Tenant had bzought: Replevin, that would 
not have ſerved as to him, but he muſt have had Notice alſo. - 
. 3dly, Tho the At requires the Dath ſhould be adminiſtred by 
the Conſtable of the Puͤndzed where the Goods are, and here the 
Conſtable of A. adminiſtred the Dath in the Pundzed of B. where 
he had no Authozity ; yet this was held good, becauſe the Defen- 
dant could not ſever the  Oiftreſs, it being intire as the Cauſe 
was, and the Hundzeds contiguous, ſo that the D2iving was 
lawful, and a Continuance of the firſt Taking. Sed per Cur. q 


Diſtreſs in Middleſex ought not to be dziven into a diſtant Coun- 
ty, as Hampſhire, 


Cotſworth verſus Bettiſon. Mich. 8 Will. II. C. B. 
N-a Parco fracto tis no objeftion, That the Plaintiff ſhews no 6.275, 25. 


Title to diſtrain, therefoze the Defendant cannot juſtify byeak- gage, 
ing the Pound and taking them out, tho the Diſtreſs was with- Gan, us 


Owner ma 
out Cauſe, becauſe they are now in adual Cuſtody of Law; pet reſeue before 
Note, Betoze impounding he might have reſcued. — 

| wards. 


Vaſper 


That the Lands. demiſed iying in two Counties, viz. Did Hui 3 
Part. in the Þundzed of A. in Wiles, and part in the died, viz. A. 
« Pundzed of B. in Southampton, the Leſſo2 . foz Rent- 2243 in df: 
arrear diſtrained in both Þundzeds, and the Diſtreſs being not cics. Ob up- 
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Vaſper verſus Eddows. Paſ. 12 Will. III. B. R. Rot. 316. 


(3) RESPASS fc breaking the Plaintiff's Cloſe, &c. and 
1 1 ] treading down his Gꝛals with Hogs, &c. The Defendant 
Dit as to all but one Þog pleaded Non cul. and as to that pleaded, 
cannot bring That the Plaintiff diſtrained it Damage-feaſant fo2 the ſame Crel⸗ 
Treſpaſs, u%- paſs, and impounded it in the common Pound; the Plaintiff re. 
ſhewn to be Plied, that the Hog eſcaped without his Aﬀent, and that he neither 
—_— _ then no2 yet is ſatisfied fo: the Damage. Upon Demurrer it 
fut ober- Was (aid £02 the Plaintiff, That the Hog. was only as a Pledge, 
wiſe if it had aft that he could not tie it in the Pound, and where a Diſtreſs 
died. dies, the Diſtrainer may diſtrain again. 3 Cro. 162. 2 Leon. 174. 
pl. 211. 13 H. 4. 17. 2 Inſt. 107, Cro. Car. 148. and that where 
one pleads Levy by Diſtreſs, 8c. he muſt conclude, & fic nil de- 
bet, oz quod adhue detinet. 28 H. 6. 6. 35 H. 6. 10. Raſt. 175. 
Co. Ent. 496. Df this Dpinion was Gould J. contra Holt C. J. 
Turton and Powys, who held that there was a Time when the Plain⸗ 
tiff could not have any Action koz this Treſpaſs, viz. while the Hog 
was in the Pound, and twas the Plaintiff's Fault to put him in 
a Pound which could not hold him; | alſo it ts the Diſtrainer's 
Pound. F. N. B. 100. He might have put him in any other Place, 
even into a Pound covert; and he does not ſay it eſcaped abſque 
defectu ſuo ; but abſque aſſenſu ſuo. It a Diſtreſs dies in the 
Pound, the Aﬀfon revives, koz the Diſtreſs failed by the Ack of 
God, otherwiſe where it eſcapes, eſpectally unleſs it be made to 
appear that the Plaintiff was in no default, which is not done in 
this Cale; fo2 his own Dekault ought not to'entitle him to ano- 
ther Action, no2 ſubjeX the Defendant to a double Puniſhment foz2 
the lame Cauſe, viz. The Loſs of his Pig, and the Damages 
and Coſts of this Aﬀton, 


Vinkeſtone verſus Ebden. Mich. 10 Will. III. B. R: 


4 T fo2 his Anchoz and Sails; upon Not guilty 
Sails of 2 pleaded a Special Gerdick was found, viz. That the 
Ship diſtrain- Mapoz and Burgeſſes of Newcaſtle, by Cuſtom Time out of 
vie tor Fort- ind, had uſed and ought to repair the Pozt there, and had in 
| Conſideration thereof- a Toll of 55s. per Chald2on of all Coals 
expoꝛted, to be paid by the Expoxer ; and fo2 that, by the ſame 

Cuſtom, had uſed to diſtrain any Thing diſtrainable; and that 

the Defendant being Maſter of a Ueſſel loaded with Coals in- 

tended to be carried out of the laid Pozt refuſed, and fo2 this they 

diſtrained the ſaid Ancho2 and Sails, being part of the Tackle be: 

longing to the ſaid Ship, and if this was diſtratnable they found 

2 | | {02 


l 


DUEL ERAS 5 249 


ko; the Defendant, otherwiſe fo2 the Plaintiff : And By. Northey Specisl Ver- 
urged, That the Concluſion of the Special Qerdi# being upon a dick _ 
Special Point, the Court could doubt of nothing dut what was Pon. 
thereby referred to them. Vide 5 Co. 97. x Cro. 21. Mo. 261. pl. 420. 
However the Court heard and over-ruled all the other Objeckions, 
and held, 1ſt, That it was not neceſſary the Town ſhauld ſhew that 
they ainally did keep the Poꝛt in repait, fo2 their keeping the Poꝛt 
in repair is not the Conſideration, but their being bound by Cuſtom 
to do it. 2vly, That, tho the Maſter is not ſtritly the Expozter; 
yet as to Pozt-Duties, the Maſter is always looked upon as ſuch, 
and is the Perſon anſwerable-; fo2 to put them to ſleek the Her⸗ 
chant to anſwer Duties, is (mp2aTicable, and it is but reaſong- 
ble the Maſter ſhould pay a Duty fo2 the Benefit of the Post, 
5⁰ that the Town ſhould have the Duty who are to maintain the 

As to the Diſtreſs, it was argued, That the Jnſfruments of 
Trade are not diftrainable, viz. A Milſtone is not; Averia ca- 
rucæ ate not; a Hozle in a Smith's Shop cannot be diſtrained; 
that the Goods ſubjet to the Toll only can be taken, and this was 
part of the Ship and going from Market. Vide 3 Cro. 227. 
pl. 14. Dy. 199. 1 Leon. 231, 105. 3 Cro. 550, 569. Noy 68. 
1 Inſt. 47. 1 Sid. 348. Dy. 312. | 

On the other Side it was ſaid, Averia Carucz are not pꝛivileged 
where there is no other Diſtreſs. Vide Stat. 51 H. 3. 2 Inſt. 122, 
133, 565. So it is of Inſtruments of Trade, as if there be 
two Milſtones, oz averia otioſa. Mo. 214. Dy. 302. Godb. 67. 
Ow. 139. A Boat is diſtrainable, ergo a Ship, and ergo a Sail 
of a Ship. Dy. 117, pl. 73. . | | 

Sed per Holt C. J. The Duty ariſes from the Goods loaded 
on Board the Ship, with which the Baſtcr is chargeable; there- 
foe the Ship and every Thing there of the Maſter's, is charge- 
able as well as the Goods. And the Defendant had Judgment. 


Gisbourn verſus Hurſt. Hill. 8 Ann. B. C. 

I Trover upon a Special Uerdit the Caſe was, The Goods 1; (5). 

in the Declaration were the Plaintiff's, and by him Delivered king co carry 
fn London to one Richardſon to catry down fo Birmingham. god . by 
This Richardſon was not a common Carrier, but foz ſome ſmall gigcoucty 
Time laſt paſf, brought Cheeſe to ondon, and in his Return for hire, is a 
took ſuch Hoods as he could get to carry back in his Waggon range 
into the Country fo2 a reaſonable Pꝛice: When he returned home, Goods are 
he put his Maggon with the Cheeſe into the Barn, where it con- 2*vileg<d. 
tinued two Nights and a Day, and then the Landloꝛd came and di⸗ 
ſkrained the Cheeſe fo2 Rent due fo2 the Houſe, -which was not an 


Inn but a pzivate Houle; And it was agreed, per Cur. That 
| Rk Goods 


5 DISTRIBUTION. 


Goods delivered to any Perſon exerciſing a publick Trade oz Im⸗ 
ployment-to be carried, wought oꝛ managed in the Tay of his 
Trade oz Jmploy, are fo2 that Time under a legal P2otetion, and 
pꝛivileged from Diſtreſs fo; Bent, but this being a-pzivate Un- 
dertaking required a farther Conſideration; and it was reſolved, 
That any Man undertaking fo2 Hire to carry the Goods of; all 
erſons indifferently, as in this Cale, is, as to this Pꝛivilege, a 
Tommon Carrier; fo the Law has given the Puvilege in re- 
\pe# of the Trader, and not in-reſpet-of the Carrier, and the 
Caſe in Oro. El. 596. is ſtronger. Two CTradelmen bꝛought 
their Wool to a Neighbour's Barn, which-he kept fo2 his pꝛivate 
Ale, and it was held that could not be diſiratned. 
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Domina Regina verſus Speed. 0 Mich. . Ann. B. R. V ide Title 
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© Pett/verſus Pete, Trin. 12 Will. III. B. R 


(1) | R. Lechmere moved fo2 a Mandamus to the Oꝛdinary to 
| 8 | make Diſtribution on the 22 & 23 Car. 2. c. 10. And 
dren cannot the Queſtion was, TUhether the W2other's Gꝛandſon 
ſhare wich | ſhould have a Share with the Daughter of the St- 
0701505 ſter of the Jnteſtate? The UWows of the ac are, Provided no 
- - Repreſentation be admitted amongſt Collaterals, after Brothers 

Ray 496% Ind Siſters: Children: And it was urged that this ac was a 
3 Mod. 58. remedial Law to pꝛevent the Wifchief'of Adminiſtratozs ſweep- 
: -oe-397 fig away the whole perſonal Eſtate ok the Intetkate, and there- 
ann, koze to be taken largely; fed non allocatur per Cur.  Fo2 Bꝛo⸗ 
ther's Childzen are the Chillkzen of the Inteſtate s Bꝛother; fo2 

the Inteſtate is the Subſeck ok the At; it is his Eſtate, his 
like, his Childzen, and by the ſame Reaſon his Bꝛother's Chil- 
Den; fo2 he is. equally: the Cozrelative ta all. Vide 1 Ventr. 
Tracy's Caſe,- in which Holt C. J. ſald a Conſultation was at 

laſt awarded. „e e n 99m. 34 5 
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Blackborough verſus" Davies. Paſ 13 Will III. B. R. 


DMINISTRATION being granted to the Szandmother, (0 
the aunt moved fog a Mandamus to have it granted to her, 322: oe 
which was denied, (quod vide Title Adminiſtrator, pl. 6.) and dribution 
now the moved fo2 a Mandamns to habe a'Diftribution, being in wal Crane. 
equal Degree; and Oz. Lane urged the was not intifled to it, baer being 
being not ſo near as the Ozandmother ; fo2 the Szandmother nearer a Kin. 
ſfands in the Place of the Mother, and is in the ſecond Degree 
to the Jnteſtate : The Aunts are the Daughters of the Bother, 
and the Daughters cannot be in equal Degree with their Mother. 

ekoze the Stat. 1 Jac. 2. c. 17. If one died without (Alike oz 
htld, his Mother had all, and his Siſters and Byothers no- 
hing. The Father ſurviving has all at this Day; and the Rea- 
ſon of making that act was, becauſe the Bother might marry and 
carey all away to another Pusband. Et per Holt C. J. at ano- old Law of 
ther Day, No, Mandamus dught to be in this Caſe, By the Com- Diſtribution 
mon Law bekoze and at the Conqueſt, the Childzen both male 1 
und female inherited alike, and the Eſtate whether real oz perlo⸗ 
nal, diſcended to all equally, Seld. Eadm. 184. Lamb, Sax. Laws 
36. fo. 167. In the Reign ur H. 1. Females began to be erclud- 
ed as to the real Eſtate, and the Naur inherited equally the So⸗ 
cage-Land, Glanv. 1. 7. c. 3. that Time the Land diſcend⸗ 
4 to the Father, if the Son died without Jfſtte, Lamb. 202, 2038. 
L. H. 1. c. 70. And pet about this Time, oz in the Time of 8 
H. 2. the Father and Mother began to be excluded as to the real 
Eſtate, but not as to the perſonal, And as by Common Law, 
Father and Mother were nearer than Bꝛother and Siſter, Gzand⸗ 
father and Gzandmother are nearer than Uncle and Aunt. And 
the Gzandmother in this Caſe is the Root of the Kindꝛed; where- 
as the Aunt is only a B2anch, A 


_ 


Archbiſhop of Canterbury verſus Willis. Hill. 6 Ann. B. R. 


YER Cur. Any Perſon that is intitled to Diſtribution within adi 3 ) | 
P the Stat. 22 Car. 2. C. 10. ts by Conſequence intitlen to % . 
e the Adminiſlrato2 in the. Eccleſiaſtical Court to-make good compt. 
his Accompt by Pꝛoofs, and Examination upon Oath, as a Le⸗ 
gatee was againſt an Executoz befoze that Statute, Vide the Re- 


pozt of this Caſe at large, Title Executors. | 
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©  Mordant v&ſus Thorold Bar. Trin. 2 W. & M. B. R. 
b % * Intr. Hill. Ult. Rot. 340. 2 * 


ÞE Plaintiff bought a Scire Facias ag Adminiſtrato2 of 
+ "the Lady Thorold, upon a Judgment tn Dower obtatn- 
ed by her againſt the Defendant, to have the Ualue of 
= the Damages, Coſts, melie P2ofits and Taſte, from 
—_— the Time of the Death of the Pusband, qui quidem valor attin- 
tor cannot git ad 6701. which Judgment was removed by Urit of Erro? 
i out ok C. B. into B. R. and there affirmed; after which, and be⸗ 
2 foe the Wirit of Inquiry executed, the Lady died, and Admint⸗ 
melne Profits fixation was committed to the Plaintiff, who bzought this Writ, 
"The Dekendant pleaded that no Damages were adjudged to the 
- Feme in her Life-time,- &c. And the Platntiff demurred, and the 
Court reſolved that this was g good Plea, fo2 if Damages had 
been aſcertained upon the CUrit-of Inquirp, and Judgment there- 
upon, they had then veſted in the Jnteſtate as a Debt, and the 
- - Aminiſtrato2 ould have had them; but the dying befoze the final 
. Judgment, and when the Damages were due to her only by Tay 
of Satisfaction fox an Jnjury, which is in Nature of a Treſpaſs, 
and the Writ of Inquiry being in Nature of a perſonal Acton fo 
them, it dies with the Perſon, and a Scire Facias lies not fo2 the 
Executo2 oz Adminiſtratoz. Judgment koz the Defendant, Noy 

4 126. 3 Lev. 275. Shower 97, S. C. | 


+. 


. (1) 
Tenant 1 
Dower dies 
before Writ 
of Inquiry, 


bo « Burdon verſus Burdon. Paſ. 3 W. & M. B. R. Rot. 292. 


8 % PRROR ona Judgment in Durham in a Writ of Dower; 
Chartersis no L the Defendant after Jmparlance had pleaded Detainer of 
Plea after Im- Charters, and upon Demurrer Judgment was given by the 
pzrlance.  Foutt fox the Demandant, which was now affirm'yz; fo2 per Cur. 
Pe that pleads. this Plea muſt plead that from the Time of the 
Death of his Anceſtoz, paratus fuit & adhuc paratus exiſtit to 
aſligh her Dower, if ſhe would deliver the Charters, | 
9 * | * 8 
* C76 « 4 
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The Lord Gerard verſus the Lady Geratd. Hill. W. 3. 
B. R. Intr. in C. B. Trin. 5 W. & M. Rot. 445. 


E* RO R of a Judgment in C. B. given in a Writ of Dower, (5 
uhere the Tenant as to part confeſſed the Acton, and Judg- dale 
ment was given in C. B. and a miſericordia entered againſt the Te- che capital 
nant, and as to the reſt the Tenant pleaded, That the Meſluage in Welz. 
demand had Time out of Mind been calld as well Gerard's Brom- -/ 2 
ley as Bromley- Hall, That Sir Tho. Gerard was ſeiſed thereof in in Lev, En. 
his Demeſne as of Fee; and being ſo ſeiſed, Ging james 1. by Let⸗ rie, 76 
ters Patent under the G2eat Seal ok England, created the ſas 
Sir Tho. Gerard, Baton of Gerard's Bromley, and that he was 5 
commozant with his Family in the ſaty Capital Meſſuage, and ſa 
the Meſſuage in demand became, and had ever ſince continued | 
caput Baroniz, and baings down-the Dilcent both of the Baron nn 
und Meſſuage to himſelf, and demands Judgment ik ok the third ; 
Part thereof the Demandant ought to be endowed; the Deman- 
dant demurred, and Judgment was given in C. B. fo2 the De 
mandant, and another Miſericordia entered againſt the Tenant 

who now bzought Erro2 and aligned fo2 Erroz: | | 

- ft, That the Demandant ought not to be endowed ok Caput 

Baroniz, becauſe it fs fo2 the Honour of the Kingdom to have the 

Chtek Seat kept intire, and fo2 Authozities were cited 1 Inſt. 31. b. 

F. Abr. Dower 180. Bract. lib. 2. 170. b. P. 4 H. 3. Rot. 7. 

ꝛdly, That there ought not to be two Miſericordia's; fo? tis re- 

pugnant to this Maxim in Law, Quod nemo bis punietur pro uno 

delicto, and ſo is Specot's Caſe, 5 Rep. 57. und Peytoe's Caſe. 

As to the firſt Point, Serjeant Wright and M92. Northey foꝛ the 
Defendant in Erro2 argued, that the Authoztties cited of the 

other Side, were of feudal Baronies, 'of which there were not 
any remaining at this Time except Arundel, of which Opinion Fcudz! Berc- 
were the whole Court; Et per Rokeby J. That was the Ozound ay — 
we went upon in C. B. Et per Holt C. J. Feudal Baronies were cet a... 
when the King in the Creation ok the Baronies gave Lands and 4%. ? 
Rents to hold of him fo2 the Defence oi-thg Reaim. But the 
King could not make this a Barony which wag in the Setlin of the 

Gerards befoze, As to the ſecond Point the Counſel argued, 

That here were two Delays which are two ſeveral Offences, and 

tws ſeveral Judgments, and therefoze there ſhould be two ſeveral 
Amerciaments. 2 Leon. pl. 231. 1 Ro. Abr. 213, 218. Bar- 

ry's Caſe, Fitz. Abr. Judgment 32. Raſt. Ent. 19. Co. Entr. 169. b. 

and that Specott 's Caſe was not againſt this, becauſe the ſecond 
Judgment there was erroneous, there being no Delay in the De- 

fendant, Br. Amerciament 16, 17, 56. inſinuates, that where 

there is a final Judgment given, there muſt be a 1 
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and then if there is a new Delay, there muſt be a new Miſericor- 
dia, and Peytoe's Caſe is onlp à ſaping of the Counſel, And 
Judgment was affirmed by the whole Court upon both Points. 
Videnteg4- pen.” on wes 


4 = Bates's Coſe,, Hill g Will IL C. 3. 


— 
* * 


£4) T ENANT fo2 Life, Remainder to Truſtees fo2 ninety-nine 
— #4 Pears, Bemalnder to Tenant foz Like in Call; Tenant 
der for Vears, fo? Life dies, his Mile ſhall be endowed notwithſtanding the in⸗ 
Remainderto tervening Eſtate 3 ko that being fo Pears only, is not to be re- 
A's Wife Rarded : at Common Law the Freeholder might deſtroy it by a 
mall be en- - fefgned Recovery; if the Rematnder in Tail had been in a Stranger, 
chender lt would not have obſtruted an Aﬀion'of Matte, and as the Caſe 
Remainder fS, the Party died ſeffed of an Eſtate tall; otherwile it would 
, been if the mean inter vening Eſtate had been fo2 Like; fo; 


89 4 t had obſkructed Dower as well as CUlaſte, —_ 
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. 6+) © WNECTMENT of -five Cloſes of Arable and Padure 
— called containing twenty Acres in D. upon Not 
the Quancum 1 gullty pleaded; Uerdi# was foz the Plaintif, but Judg⸗ 


of each ſort "== ment was aeteſted, becauſe Ejedment lies not of twenty 
of Land.  qcres arable and paſture, without chewing how much of the 
one and hold much of the other; and Clauſum does not help the 
Matter: Furlinga is a knoun Mealure; ſo is bovata, bida, ca- 

ruea, but Clauſum is not ſo certain in Law, and the adding a 

Name to the Cloſe is nothing, and Holt C. J. affirmed Savill's 

Cate fo2 Law. Vide 2 Cro. 435 conta. | 
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* 
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EJECTMWENT. 


Whirtingham zerſus Andrews. Mich 4 W. & M. B. R. 
RROR ok a Judgment in Ejeckment in the Court or Dur- ( 


ham, and the Declaration was De mincris carbonum, with: f-<=-:.4: 
out. ſhewing the Number of Mines. It was not queſtioned but vonum, wich- 
an Ejedment lies ot a Coal-Yine. 2 Cro. 150. But the Incer⸗ ou . : thewing 
tainty in not erpzeſſing-the- Number was doubted: Foz the ven in Dar 
Plaintiff it wag urged, That the Courſe was ſo in Durham, and bo. a 
that the Declaration was accozding to the Plaintiff's Leaſe and 
as this was the conſtant Courſe: in Durham, ſo it was well 

enough underſtood in thole Parts, comparing it to the Ejetment 

fo2 {0 many Acres of Mountain, in which Cale this Court would 

not reverſe the Judgment, but wait to the Juſtices in Ireland to 

certify whether the Pꝛactice there could warrant ſuch Ejedkments, 

and being certified this Court did not reverſe the Judgment. And 

here the Court were ſatisfied ſuch Ejeckments were 1 in Dur- 


hem, and affirmed the Judgment. 


1. 


. Smartly verſus Henden. Jill. 8 Will. III. B. R. 


2 Ejectment fo2 empty Houſes, a Leaſe was ſealed upon the a 8 * 
Land, and a Declaration delivered to the caſual Ejeckoz, and da 
Judgment and Execution had, yet becauſe they had not moved Houſes. 
fo2 a peremptozy Rule to plead, the Judgment was let aſide, | 
and in ſuch Caſe there mult be aut of the Sealing of the 


en Hill 10 Will II. B. R. 


N Brought an Ejetment in C. B. and at the attzes was 
 nonſuited, and Coſts were tared upon the Nonſuitz the Jogan in 
Plaintiff bꝛought a new Ejetment in C. B. and a Rule was made Ej ament 
to ſtay all Pzoceedings till the Coſts ot the Monſuit were paid. R 
Then he bought an Ejettment in B. R. and upon producing the n. J log, 
Rule of the Court of C. B. the ow. Rule was mave here. paid. 


Anonymus Hill 10 Will. III. B. R. 


A 1 K was made fo2 a Rule tu plead in Ejezment; and the . 

Affidavit was, That the Declaration was delivered to the — — 
Servant of the Tenant in Polleſlion, and alſo that ſince that the 150% ment oc 
Tenant in Poſſeſſion had wꝛote a Letter to him, which he verily che Tenant 


that he re- 


believed to be his Hand, deſiring him being Attozney fo? the egit; 
Platn- ſufficient. 


j 
if 
l: 


GT, eP,. 


r 
Plaintiff to intercede with the Leſſo2 (who was a Yoztgagee) foz 
Fopbearance, and the Rule was granted. | k 
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Underhill verſus Durham. Trin. 21 Will. III. . R. 


6 
ey + oh Defendant with the Tenant in PoſſeMion, but it was de- 
„ Defendant nied; f02 the Court cannot compel him without his Conſent ; 
»; REGED otherwiſe if he requeſt it himſelf. Jn another Catiſe a Po⸗ 
compcllable. tion was made on the Behalf of the Landlozd that he might be 
made a Defendant, and the Plaintiff oppoſed it, becauſe he was 
a Parliament Man. Et per Holt C. He muſt be joined, and 
we cannot compel him to waive his Privilege. Et per Darnell, 
A Þerſon puvileged cannot be joined to be a Plaintiff, but he 
map be made a Defendant, fo2 every one ought to be allowed 


to defend bis own Right. Qurre. 


60 T pe Plaintiff moved that the Landlozd might be jolned a 


Hollingſworth verſus Brewſter. Hill. 11 Will. III. C. B. 


Wo JG JAMES I. by his Letters Patent granted the 
ine Pg Impꝛopziation of Aldgate to B. and his Þetrs, reſerving the 
the Name of Right of Patronage, &c. and a Covenant on the Gzantee's 
: Meſſuoge. Part to pay the Chaplain 101. per Annum, there being no Ut- 
Ruld ro de. CariDge endowed out of this Impꝛopziation. R. Charles II. made 
fend quozd a- D. Hollingſworth Chaplain oz Curate by Gzant under the 
Reyne 4 * Gzeat Seal, under which he enjoyed it many Years. Brewſter 
form Divive the Allgnee of the Patenteebzought an Ejetment, and delivered 
Service. A Declaration to the Defendant, and had Judgment by Default 
and Poſſeſſion delivered him upon an Habere facias Poſſeſſionem ; 
and Pz. Attozney-General Trevor moved, That the Dofoz having 
no Right to the Pofleſſſion, but only a Power to enter in oper 

to preach, which the Defendant kept him out of by Colour of 
this Judgment in\Czetment and Execution, might be reſtozed ; 
and Serj. Darnell on the ſame Side inſiſted, that the Judgment 
was irregular, becaule no Declaration was delivered to the Te: 
nant in Poflemion, and that the Church was not within the Oe⸗ 
miſe of a Meſſuage and Lands. Sed per Cur. If the Dofto2 has 
no Bight to the Poſſeſſion, he is not concerned, and therefoze 
cannot complain ot the Jrregularity of the Pꝛoceeding: And as 
to his Preaching there, he ſhould have come in and moved fo2 a 
Special Rule to defend onlp-quoad a Special Right of Entry to 
-.--  perfodm Divine Service.” Mo Body can complain of itregula- 
rity in an Ejetment, but the Tenant in Poſſeſſion o2 the Landloꝛd. 
And lute a Church is a Peſſuage, and map be recovered by that 

name in a Præcipe: But we will hear pou again as to that, 


3 | Ano- 
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Anonymus. Paſ. 12 Will. Ill. B. R. 


J DE Plaintiff had Judgment in Ejeckment, but was hung (8) 
up by Injundion, fo that the Term expired. My, Wil- The Tam 
liams moved to enlarge the Term, the Jnjunitfon being now diC- ed wick. 
ſolved, Sed per Holt C. J. We cannot alter Reeoꝛds. FJ have ouc Cooſar. 
no Mind to build a new Clock⸗houſe. Note, The ſamgMYotion 

was made Paſ. 3 Ann. B. R. by Mz. Wilkinſon, and denied fo2 

the ſame Reaſon; and ſaid, That it could not be done without 

Conſent, and that in Sir John Roll's Caſe (which was cited) the 


Term was inlarged; but it was by Conſent. 


Anonymus. Trin. 12 Will. III. B. R. 


Nan Eje&ment fo2 Lands in Middleſex, the Declaration was (9s) _ 
delivered after the Eſſoin-day of Michaelmas Term ; the Plain- cen ers 
tiff let that Term paſs without doing any Thing, and alſo till che Plaintiff 
the laſt Day of Hillary Term in like Manner, when he moved fo? 1 1 
In Rule to plead; and fo2 want of a Plea ſigned the Judgment: 
And the Court held this to be a Surpaiſe upon the Defendant, fo2 
when he let all Hillary Term flip without doing any Thing, within 
which Time he might have had a Trial, he ought to have given 
freſh Notice: As in Caſe a Man lets an Aſizes pals in a Coun⸗ 
— 2 without pꝛoceeding; wherekoze the Judgment was fct 
aude. | ; 


Fenwick's Caſe. Mich. 1 Ann. B. R. 


ife may be 


CUife a Dekendant in Ejeäment, the Plaintiff's Title be- „de Oefen. 
ing by a pꝛetended intermarriage, which was controverted. Et dat io Eject- 
per Holt C. J. To make the Landlozd a Defendant in Eje#ment ez beg 
is of Right; fo2 otherwiſe he might loſe his Poſſeſſion by Com: is Leſſor of 
bination between the Plaintiff and Tenant in Poſſefſion, and the e Plaincif 
Court inclined to grant the Motion, becauſe there could be no 
Inconvenience, and it would make the Uerdi# moze conſiderable ; 
but in regard the tte lived in Cheſhire, and muſt have fourteen 
Days Notice of Trial, and the Defendant would not waive that, 

the Court perceived it a Trick to put 'off the Trial, ſo nothing 
was done; y | 


A Motion was made to make the Leſſo2 of the Plaintif's',...c '> ? 


So : Withers 


258 EJECTMENT. 


Withers verſus Harris. Mich. 1 Ann. B. R. 


(11) N Habere facias Poſſeſſionem was ſued out upon a Judg⸗ 
18 ment in Ejetment, after a Pear and Day paſt after the 
cannot be Judgment obtained, without ſuing out a Scire Facias. And 
ſued after the Mountague argued that there ought to be a Scire Facias, and ct- 
1 ted 1 8. 361. 2 Keb. 307. Williams contra agreed there 
Fa. * muſt be a Scire Facias fo2 the Damages, but not as to the Term; 
fo? till the Reign of King Charles II. it was doubted whether a 
Scire Facias would lie on a Judgment in Ejedment, as appeared 
by 2 Keb. 55. 1 Sid. 317. and befoze that Time no Scire Facias 
had been bꝛought, and the Plaintiff here, as in the Caſe of a real 
Action, may execute a Judgment in Ejeckment by Entry without 
a CUrit of Execution, 2 Sid. 156. 1 Ro. Re. 215. Noy 11. Palm. 
263. Holt C. J. ſaid, That as to the Poſſeſſion of the Land, an 
Ejetment was real, and was the only Remedy fo2 a Termo?2 fo2 
Pears, and a Recovery in Ejement binds the Right and Jnte- 
reſt of him that has the Jnheritance, and makes a Title in the 

Who may Plaintiff, and therefoze a Scire Facias is as neceſſary in this ag in 

falſify Reco- anp real Acklon, and in a Scire Facias on a Judgment in Ejetment, 

very in je» he that hath the Inheritance cannot falſify, no2 can his Heir in 
Fee-ſimple, no2 any one that claims under him, except the Iſſue 
in Tail, and He cannot falſify ſuch a Recovery in the Point tried, 
but only in the Caſe of a Judgment by Default, o2 elſe by ſhew⸗ 
ing that the Defendant's Anceſto2 made but a feint Dekence, and 
did not ſhew ſuch and ſuch pieces of Evidence as he ought to have 
done; and therekoꝛe there is no reaſon why this Caſe ſhould differ 
from the general Rule of Law ; ſo it was 92dered that a Scire Fa- 
cias ſhould go againſt the Tertenants as well as the Defendant : 
And Powell J. obſerved, That in Annuity a Scire Facias lay upon 
a Judgment. = ei 


Fenwick verſus Groſvenor. Paſ. 2 Ann. B. R. 


7D PÞ | B. Fenwick obtained Judgment on a Uerdi# in Ejetment 
1 N on his Demiſe againſt my Lady Groſvenor ; upon this the 


che Plaintiff LADY bꝛought a-TUrit of Erroz, and pending the Crit of Er- 
and Defen- 192, delivered a Declaration. in Ejetment to the Tenants in Pol⸗ 
Wit of Er. lellion, upon her own Demiſe ; and now the Plaintiff moved fo? 
ror, he ought the. common Rule, and it was denied; koz per Holt C. J. No 
ET bee new Cjetment ſhall be bzought by the Dekendant after Recovery 
ment. againſt him, till he has quitted the JPoſſeſion, o2 the Tenants 
have attozned to the Plaintiff, ſo as he be in Poſſeſſion and the 
Defendant out; fo2 if the Plaintiff gets Judgment in this laſt 
Ejeftment, and the firſt Judgment is affirmed, then he renders 


1 it 
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it needlels and ineffeckual by this riding Judgment, upon which he 
takes out Executſon ta recover his Poſſeſſion, The Rule fo? 
Judgment agamſt the caſual- Ejeto2 is in the Power of the 
Court upon what Terms the Court thinks fit. My Lady muſt 
ſhew us a different: Title, oꝛ we will not grant the Rule. © 

The tame Thing was done in another Cauſe. Hill. 2 Ann. B. R. 
TUhere the Dekendant in Ejetment. pending a Writ of Erroz, deli⸗ 
vered a new Declaration in Ejetment, and the Court was moved 
that the Coſts might be firſt paid. The Court thought the Pay: 
ment of Coffs ſuſpended by the TUrit of Erro2 ; but ſtaped all 
Things fo2 the Reaſons bekoze given, 


Little verſus Heaton. March 26, 1702. Ad Aſſiſas 
coram Holt C. 7. 


E ENT was bzought by the Leſſo2 againſt the Leſſee ( :; ) 
on a Condition of Re-entry fo2 Non payment of Rent, in Ej:&men: 
and upon a Trial befoze Holt C. J. Broderick urged, That an don of ne. 
adual Entry and Duſter was neceſſary, Holt C. J. anſwer⸗ encry, proof 
ed, That true it was the Law had been held ſo, and accopdingly e. 4 0 . 
it was pꝛattiled till the Caſe of Withers verſus Gibſon 25 Car. 2. ger, is not 
Vide 3 Keb. 218. In which caſe Hale C. J. ruled the Law to be neceſſary. 
otherwiſe upon a Trial befoze him at the Aſlizes in Bucks, and 

held that the Conkeſſion of Leaſe, Entry and Duſter, was ſuf- 

cient : That upon this Opinion of his a Caſe was made and moved 

in Court, where all the Judges concurred with him: That ac- 

cozdingly it was held by Scroggs C. J. in the Caſe of Sir Ro- 

bert Pye verſus Billing. 1 Ven. 332. But that notwithſtanding 

this it became a Queſtion again after the Revolution, and that 

he himſelf doubting about it, it was moved again in Court, 

and that his Brothers were all of Opinion with Hale, and that 
accoꝛdingly he had ever ſince held it, and ſo it was ruled in this 


Cale. 3 Keb. 282. | | 


Turner verſus Barnaby. Trin. 2 Ann. B. R. 


and confeſs Leaſe, Entry and Ouſter, the Courſe is to call Proceeding 

the Defendant and his Attozney, if he be within the Rule; and Defendant if 
then to call the Plaintiff Himſelf and nonſuit him; and then upon he don't con- 
the Retozn of the Poſtea, Judgment will be given againſt the caſual £* <5, 
Ejeito2. Allo the Paſter will tar Coſts upon the Rule fo2 confefiing 0ugec. 
Leaſe, Entry and Duſter, and, it theſe be demanded of the De- 
fendant, and not paid, the Court upon Affidavit will grant an At⸗ 

| 1412 Ano- 


I Ejectment, ik at the Trial the Defendant will not appear (14 
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Entry Forcible. 


Anonymus. raſ. 4 Ann. B. R. 


1 T Þ E Plaintiff in Ejement is a mere nominal Perſon, and 
Plaintiff is a JL CTruſtee fo the Leſſoz, and if he releaſe the Afton, oz if an 


Contempt. Ackion be bzought in his Mame fo2 the mean P2ofits, and he re⸗ 
leaſe it, he has been committed fo2 contempt per Holt C. J. 


Entry Forcible. 


The King verſus Harris. Pal. 11 Will. III. B. R. 


—— i by Certiorari, there can be no Reſtitution, if either the De- 
B. R. no Re- kendant traverſes the Fo2ce, o2 pleads thee Years quiet Pol⸗ 
e ſeſſion befoze the Foꝛce; fo2 theſe muſt be tried firſt: And 
be if Deten- Holt C. J. temembzed the Caſe of Sir Robert Atkins and the 
or plead three LOꝰd Brounker Concerning St. Catherine's Hoſpital ; there an 
von Pol: ſ- Indiament of Fozetble Entry was bzought into B. R. per Certio- 
; rari, and my Lo2d Brounker pleaded that the late Maſter (Moun- 
tague) and Rethꝛen of the Hoſpital were leiſed in Fee in Right 

of the Hoſpital, and ſo continues it to himſelf, and that he, &c. 

had been in quiet PoſſeMion fo2 thꝛee Years nert befoze the Fozce; 

to which Plea it was never replied. Per Holt C. J. upon the 


Motion ok Sir Will. Williams. 


1 [ F an Inquiſition of Forcible Entry comes into this Court 


The King verſus Dorny. Mich. 12 Will. III. B. R. 


34, N Inquiſition of a Forcible Entry was, That the Defendant 
Willis not. & al. in Meſſuagium exiſtens a School-houle adtunc exi- 
within the ſten. tenement. J. S. intraverunt & eum diſſeiſit. expulſ. & ejed, 
1 extratenuerunt. Mz. Thompſon objeded, That it does not appear 
be exo:ly what Eſtate J. S. had, ſo that he might be but Tenant at CTlull, 


edged. Which is not within any of the Statutes. M2, Lechmere contra: 
| 4 ; | Diſſeiſit. 
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diſſeiſit. impoꝛts that he had a Freehold, Vide 3 Leon. 102. Palm. 
277. All. 49. Sed per Holt C. J. Here is an Entry upon J. S. 
but no Expulſion expꝛeſly alledged; and the Diffeiſin ought to be 
politively charged; the Mods being expelled and diſſeiſed they 
held him out, are a Concluſion without Pꝛemiſſes. Vide 1 Sid. 102. 
Poſſeſſionat. is ill. 1 Ven. 306. Diſſeiſivit is ill; cited by 


M2. Thompſon. The Inquiſition was quaſhed per Cur. 


Howard verſus Pitt. Trin. 4 W. & M. B. R. 


RE SPASS againſt four Defendants; the Plaintiff re- ue 3... 
cover'd in B. R. Erro2 was aftetwatds bzought in Cam. of Error a- 


Scacc. where it pended a Pear, and then abated by the = _—_ 
Death of one of the Plaintiffs in Erro2; then another — is 
CUrit was bzought, which pended half a Pear, and abated by the nor in B. R. 
Death of another Plaintiff, The Plaintiff in the oziginal Aﬀton 4 
ſeeing no new TUrit of Erroꝛ bꝛought a third Time, and thinking 
himſelf at Liberty, ſued out Execution by Ca. Sa. againſt the Ce. 35+ 
Survivozs. Serjeant Levinz moved fo2 a Superſedeas to this no 895. 
Ca. Sa. Et per Cur. it was agreed, 1ſt, That there was no 
need of a Scire Facias to revive the Judgment againſt the Surv!- 
voꝛs, but that was ſufficiently revived by the ſeveral TUrits of 
Erroz. 2dly, There a TUrit of Erro2 determines in the Erche- 
quer-Chamber by Abatement o2 Diſcontinuance, the Judgment fs 
not again in B. R. till there be a Remittitur entered; fo2 without 
ſuch Remittitur it cannot appear to the Court of King's Bench, 
but that the TUrit of Erro2 is ſtill pending in Cam. Scacc. 3dlp, 
That the Execution was erroneous fo? this Cauſe, but not void, 
and 4 Leon. 197. was denied. 


Parker 


* 
— — — * r * * — 3 
— = - : p GI" : * r . rr F 
rr oe 5 "A en, Ea: SO TIT OO Xe: 
2 — Wet IB >a? Tus _ S228; -——- — TEINS EFL LN 


[IN * * * -— 23. 


e — —ů —— ů we. e ee eee 


. h “bx 
2 — — ng 2 — = v4 2 — — == 


262 e R. 


Parker verſus Harris. Mich. 4 W. & M. B. R. Intr. 
Trin. 3. Rot. 27. 


3 E BT fo2 Rent in C. B. upon two ſeveral Demiſes, one of which 
1 was, Reddendum after the Rate of 181. per Annum. At⸗ 
brings Error, ter Judgment fo2 the Plaintiff, the Oefendant bꝛought a Writ of 
3 Erroꝛ in B. R. The Court held that Reddendum after the Rate, &c. 
vive a new Wag void fo2 the Jncertainty, and fo2 this it was held the Judg- 
Judgment; ment ſhould be reverſed : Then it was a Queſtion what Judgment 
orberwile it the Court ſhould give, Whether as the Court below ſhould have 
dant brings given, viz. Judgment fo2 Part, and a Nil Capiat fo? the reſt, 
Error. 02 a bare Reverſal? Et per Cur. There Judgment is given fo2 
the Plaintiff, and the Defendant beings Erroz, there ſhall only 
be Judgment to reverſe the fozmer Judgment, fo2 the Suit is on- 
ly to be eaſed and diſcharged of that Judgment: But where the 
Plaintiff bzings Erro2, the Judgment ſhall not only be a Rever- 
ſal, but the Court ſhall alſo give ſich Judgment as the Court 
below ſhould have given; fo2 his TUrit of Erro2 is to revive the 
firſt Cauſe of Aion, and to recover what he ought to have reco⸗ 
vered by the firſt Suit, wherein erroneous Judgment was given. 


Lampton verſus Collingwood. Trin. 6 W. & M. B. R. 
6 Kot. 419. | 


(;)  JFJUDGMENT was given againſt A. and B. and a Scire Facias 
Marrer con- J taken out againſt R. Adminiſtratoz of B. and two Nihils re- 
Suri o tome, and thereupon Execution awarded; and the Scire Facias 
the Sci. Fac. ſuggeſted the Recovery to be againſt A. and B. and that A. died 
nd biedere and B. ſurvived, and afterwards B. died Jnteſtate, and that R. is 
aſſignable for his AdMinifitato? : Mow R. bzought a TUrit of Erro2 coram no- 
Error. bis fo2 Erroꝛ in the Execution, and aſſigned fo2 Erroz, that A. ſur⸗ 

vived, and hereupon Jflue was joined and found fo2 the Plaintiff ; 
but the Court notwithſtanding quaſhed the TUrit of Erro2, hold: 
ing this Matter not a Matter aſſignable fo2 Erro2, becauſe it is 
contrary to the Surmiſe of the TUrit of Scire Facias, and if a 
Scire Feci had been returned, he might have pleaded it, and ſince 
it was not, he muſt bzing his Audita querela. 
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Hartop verſus Holt. Mich. 8 Will. III. B. R. 


N Debt bzought in B. R. the Plaintiff had Judgment. Che (4). 
Defendant bzought a Crit of Erro2 in the Erchequer⸗Cham- we era 


ber, and the Judgment was affirmed. The Plaintiff ſued out a Cam.Scacc.on | 


Scire Facias in B K. and had an award of Execution. Hereupon 7 _ * 
the Defendant bzought Erro2 in the Exchequer⸗Chamber tam in Execution af. 
redditione Judicii quam in adjudicatione executionis. Motwith- ter the origi- 
ſtanding. all this, the Plaintiff in the oziginal Aﬀton went on and J=4g=en* 
ſued out Execution, and now a Motion was made to ſet it aſide, chere. 
becaule it was ſued out when there was a TUrit of Erro2 depend⸗ 
ing. Et per Holt C. J. | 
iſt, The Intent of the Statute of 27 Eliz. was only to relieve 
upon the very Merits of the Cauſe, as it ſtood upon the firſt Judg- 
ment, which the Juſtices and Barons may either affirm o2 reverie ; 
but there can be no new TUrit of Erro2 after they have affirmed 
02 teverſed. Ik this Scire Facias had been ſued out, and there 
had been no TUrit of Erroz, then upon the Award ol Execution a 
CUrit of Erroz would have lain in Cam. Scacc. fo2 then the Me⸗ 
rits of the. firſt Judgment had remained pet to be examined: 
But in the pꝛincipal Caſe the Merits of the firſt Judgment were 
examined befoze the Scire Facias, and thereby the Exchequer⸗Cham⸗ 
ber have executed their Power and Authouty. Ik a Plaintiff in 
Erro2. be nonſuit, he ſhall not have a TWUrit of Erro2 again. In 
the Caſe of Exeter-College, the Lows reverſed the Judgment of 
this Court, and ſent their Judgment down to be entered here; 
but this Court refuſed it, becauſe the Authozity of the Judges 
here determined with the firſt Judgment, and they had no moze 


do do with it. 


2dly, They held ex conſequenti that the Writ of. Erro2 could 
be no Superſedeas to the Execution, and that what the Plaintiff 
did was well, and no contempt. 


Grocnvelt verſus Burwell. Trin. 10 Wall, III. B. R. 
Vide this Caſe, Title Courts and Juriſdictions. ., 


T was held in this Caſe per Holt C. J. That where⸗ ever a new wed 5) "A 


Jurisdiftton is cre#cd by Act of Parliament, and the Court 02 a new. creat- 


Judge, that exerciſes this Jurisdiction, acts as a Court o2 Judge <4 Juciſdi- 


of Recozd accozding ta the Courſe of the Common Law, a cop 4 


Writ of Erro; lies on their Judgments ; but where they ad in a by che Courſe 
ſummary Method, oꝛ in a new Courſe different from the Common 3 


Law, there a Writ of Erroꝛ lies not, but a Certiorari. 
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Wicket & al. zerſas Creamer. Paſ. 11 Will. III. B. R. 


1 B. Northey and :. Eyre moved to ſet aſide an Execution, 
Writof or and the Caſe was, That a TUrit of Erro2 was brought 
abe Beach of of Judgment recovered in this Court by A. and B. and the 
Defendant Melt of Erro2 was allowed, but no Tranſcript made. B. died, 
in Error. the offer Dekendant in Erro2 fired a Scire Facias quare executio- 
nem nen, and upon two Nihils returned had an Award of Exe⸗ 
cutblon, and thereupon took the Plaintiff in Erroz upon a Ca. Ssa. 
It, It was agreed and admitted, That tho' there be but one 
Defendant in Erroz, yet the Crit of Erro2 does not abate by 
his Death; but there muſt go a Scire Facias ad audiend. Error. 
agafnſf his Erecutozs. But that the Dekendant fn Erroz was fr- 
regular in this Cale, decauſe the Recozd was not tranſcribed, 
and that, as it happened here, by his own Fault. Sir Bartho. 
Shower on the other Side ſafd as to the firſt Point, That the 
Mlaintiff in Erroz ould have ſhewed the Death of one of the 
Defendants by Pleading to the Scire Facias, but had flipp'y his 
Time, and ought not to have Advantage of this Matter without 
Audits querela. Upon which it was held per Holt C. J. 
After Award That where the Defendant had Matter which he might have 
of Execution plended to the <cire Facias, and has loſt the Benefit of that by 
ci, Defendant Aff Award of Exetution upon a Scire Facias returned, he is eſtop- 
CT p ped fo2 ever, and can never have an oppoztuntty oꝛ means to let 
Men Himſelf in to take Advantage of that Matter. But where it is 
able co that.; aft Award on two Nrhils returned, he may relieve himſelf by Au- 
ocherwiſe at: dita querela, and the Court will ſave him that trouble, and re⸗ 
hils. lieve Him upon Motion, unlefs the Gꝛound of his Audita querela 
Audits O be a Relcaſe, o2 ſome ſuch Matter of Faf, as may be pꝛoper to 
te. be ktied; and the Execution was let alide. | 


Anonymus. Paſ. 11 Will. III. B. R. 


— 
- 


07). BE R Holt C. J. d CUrit of Erro may be againſt the King 
— "oo without Petitton, tho' anciently that was uſed, and was a 
the King. Decency: but ſince 1640, Writs of Erro2 have been made out 


 Giggeer's Caſe. Paſ. 1 Ann. B. R. 


- 


D 
3 1 A* TION was bought by the Name of Giggeer, and now a 
y Motion; | . 
Coure muſt Crit of Erro! was bzotight as in an Aﬀton between Gig- 


be mov'd for gure and the Defendant, whereas his Surname was Giggeer ; 


— affd it was moved that the Defendant notwithſtanding the _ 
| 3 of 


for Variance. 


% 


mercatoriam. Sed per Cur. Me will intend this to be another? 


” 
1 
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of Erro2 might take out Execution; and the Court held this was 
a fatal Uariance,. and that the Reco was not removed by the 
CUrit of Erroz, but would not meddle as to the Execution. Et 

r Holt C. J. Where a Writ of Erro2 qbates by Motion, the 

efendant in Erro2 muſt move to; Leave to take out Execution; 
but where by reaſon of Uariance the Beco is not removed, 
he need not move the Court ko; Execution; but at laſt the Re- 


tod was amended; 


Andrews verſus Lynton. Paſ. 2 Ann. B. R. 


| ew. of a Judgnient by Default in an Acton of Treſpaſs ( 

in C. B. the Erro2 allign'd was, That the Perſon who re⸗ — 
turned the Dziginal, was not Sheriff, and z. Raymond urged, nor Seri 
That the returning was but a miniſterial Ack, and that an Aver- 3 — 
ment lies againſt what the Sheriff does as an Dfficer, but not ass 
a Judge. Vide Yelv. 34. 2 Cro. 12. 7 H. 7.4 8H. 4. 15. 

1 Cro. 421. 1 Ro. 758, 760. 2 Lev. 184, 242. 2 Jo. 134. Et per 

Hole C. J. tf, It the Sheriff did not _retum the Crit,” it was 
irregular, and you ſhould have complained, but that ſhould have 

been in Time: Chen a Urit comes in, the Defendant has all the 

Term to complain of Jtregularity, and in that Time the Sheriff _ 
might have had leave in C. B. to diſavow the Return ; but after Trregulnriry . 


the Tetm is ſlipp'd, and the Writ is filed and becomes a Retop, u d 


tis then too late, and every one is eſtopped to (ay the Sheriff did pl: ind of che 
not return it. But, 2dly, The Dekendant in the pzincipal Cate de Term. 
admitted the Daiginal by appearing and not challenging the Dzi⸗ 

ginal, as ik a. Venire be returned by one that is not Sherfff, 

this is not aſſignable fo; Erro2; becauſe he might have challenged 

the Array fo2 it at Nift prius. | 


Gibbons verſus Roberts. Mich: 2 Anti. B. R. 


EU of a Judgment in Briſtol in an Aion of Debt upon ( '- } 
a Bond, 1ſt, *Twas objeited, That the Style of the Court 04 r ee 
is laid to be ſecundum legem mercatoriam, Which cannot be but gem meres- 


in a Court of Staple, and Debt upon a Bond is not infra legem og vod cot 


a Court of 
taple. 
ſoꝛt of Cuſtomary Court under that Mame, as where a Court of F 


Þte-]Povider was ſaid to be held by Pꝛelcription, which couſd not 
be; this Court held it to be a Cuſtomary Court under that Deno⸗ 
mination. 2dly, It was obſeded that here was a Dies datus par- 
tibus prædict. and it was not aliedged to be per Curiam datus. Sed 
per Holt C. J. Where an Award of Pꝛoceſs 92 Judgment is al- 
ledged, it muſt be ſaid per Cur. but a dies datus need not; fo? 
tho'it may be prece partium, yet it muſt be given by the Court. 

MD m _ 3dly, 
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AZdly, *Twas objeed, That the Certiorari was awarded to the 
Sheriff of the Colinty've Briſtol, and the Return is by the She- 
riff ot Briſtol. Sed non allocatur, Foz we take Notice of all 

Counties, being to award Pyoceſs to them every Day, and the 
Sheriff is our Officer. , 4thly, It was objeted, That the Retozn 
was by a ſucceeding Sheriff, and not by him to whom the Writ 
was direfed; ſed non alſoeatur, fo? the Writ is to the Sheriff 
as Sheriff, and not to him by this o2 that Name, and therefoze | 
different kom a TUrit of Erro2 to the Chick Juſſice of the Com- 


N f [5 a Bozough⸗Court a Plaint was entered as the Plaint of 
eween Plaine 1 A. B. and the Declatatſon was by A. B. Executo2 of J. S. and 
and echte gn a (Urit of Erro; in B. R. this Uartance was aſſigned foꝛ Erroz: 
"0" Conn And the Court held, it, That want of a Plaint in an inkertour 


riour Court 


Ko ks 


is Error. Court is the ſame as want of D2iginal in the Court of Com- 


mon Pleas; and that this could not be a Plaint in this Aﬀton : 

a And tho a Uerdii will cure want of Daiginal, yet there is no Uer- 

No Diminu- Dick in this Cale, . 2dly,, Jf ſuch Qartance had been in a Recod 
alledged of Of the CommonPleas, Diminution might have been alledged, and 
Records out a good TUrit- certiſied; but in Recozds out ok inkeriour Courts, 
or neriour i Diminution can be alledged, and the Court muſt take them as 
they find them. Vide 1 Ven. 6. 2 Cro. 108, 109. Jo. 304. 1 Cro. 


282. Hob. 130,134, 264, 282. 
Regina verſus Foxby. Trin. 3 Ann. B. R. 


ay Ls T Þ E Dekendant was convicked at the Sefſions fo2 a Scold, 
not proper to L and adjudged to be duck d: She bought a Writ of Erroz (by 
* [= Leave ok the attozney⸗General) and the Chiek Juſtice ſald, the 
ementss Court was well endugh poſſeſſed of the Caliſe by TUrit of Erroz, 
but the beſt Way was by Certiorari to remove it into the Crown- 
. Office, and then wing a TUrit,of Erro2 coram nobis reſiden. and 
upon that the Courſe is to give a Rule to-afſign Errozs, and then 
to move fo2 a peremptozy Rule, and in default thereof to have a 

Non Prof. and then an Award of Execution. 


Burnaby verſus Saunderſon. Trin. 3 Ann. B. R. 


Pella in FS OR was brought on a Judgment in C. B. and want of an 
Error may ſue Diiginal afignedfo2 Erro2: The Defendant in Erro2came in 


out a can gratis, and alledged Diminution, and pꝛayed a Certiorari, and there- 


Certiorari af- 


ter a Variant upon a vartant Duginal was certified: Apon this he came again at 
Ociginalre- the Day given, and ſiiggeſted another Oltgtnal of ſuch a Term, 


tura'd on the 
firſt. 4 | 


and 


BELLS SA. AGES AT. > 3X 


E 


and pzayed another Certiorari. This appearing on the Baſter's 
Repozt the Queſtion was, Whether it was regular? Et per 
Holt C. J. It a Reco below be of Eater Term, mw of 
Diginal be aligned fo2 Erroz, the Defendant may alledge Dimt- 
nution, and then a Certiorati goes to the Cuſtos brevium agly, 
to certify an Dziginal of Eaſter-Term, that being the Term of 
which the Placita is: Jf then the Cuſtos breviam certifies a wong 
Duginal, oz that there is no O2iginal, then the Defendant maß 
come and ſuggeſt, befoze in nullo eſt erratum pleaded, that there 
is an Ouginal of another Term, viz. Hillary oz Michaelmas, © 
and then there muff go a Certiorari to the Cuſtos brevium to cer- 

tify that, and another to the Chief Julfice of the Common 

Pleas to certify the Continuances. Alla f the Cuſtos breviam 


_ certify a wzong Original of the ſame Term the Placita is of, it 


has been held the Defendant may ſuggeſt there is a right Dyigi 
nal even of that very Term, and when both are befozethe Court, 
the 44 will apply the Recon to that which is a good Oꝛiginal. 
1 279. | | * "8 . 


N a Writ of Erro of a Judgment in C. B. after Uerdi# e (% 
Lb in Erroꝛ alligned koꝛ Erroꝛ the Mant of an Ozigina d, hers Wore 
ut did not take out a Certiorari, as the Courſe is ; the Deken⸗ is aſſigned, 
dant in Erron pleaded in nullo eſt erratum, and-when the Cauſe der Fibu, 
came on in the Paper, it was objecten that there ought to have ue z Certio. 

been a 99 _ — wy a 12 cUant ok an car Na. 
Original upon that; fo2 there m e an ginal, which is ** 

nut aided by Uerdix, the Want of Oxiginal s. Et per Hole E. J. r. 
Jf ant of an Daiginal be aligned ko: Erroz, and the Plaititiff 
tn Erro2 does not fue out a Certiorari, the Tourſe is fo? the De⸗ 
kendant in Erro2 to go to the Malter of the Office and get a 
Rule fo2 the Plaintiff in Etro: to return his Certiorari; "and in 


Cale he does not get it done accowingly, the Alſanment of Er⸗ ; 


r02s ſignifies nothing; but ik the Dekendant in Erro2 will come 
gratis and confeſs the Erroz, there need be us Certiorari return 
ed; and as ta the Dbjettion, That there may be a bad Diininal 
in this Caſe, that is another kind of Erxs2 ; fo2 when Want of 


'Oziginal is afligned fo2 Erroz, the Court will never intend a bad 
Daginalz The Judgment was affirmed. ooo 
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„ Catlton verſus Mortagh. Trin. 3 Ann. B. R. 

gie $5: 277% ene een en e 
(15) 4, Writof Error was bzought upon a Judgment in Debt in 
— — C. B. and Mant of "O2iginal was aſligned, ko Crroz : 
and a Releaſe THE Defendant befoze (a Certiorari returned came in gratis, and 
milpleaded. enden a Beleace in Bar? the Plaintiff in Erroz demurred, and 
may award Defoe zemed therein, It was agreed per tot. Curiam, 
Certiorari ad That the:Releaſe was miſpleaded fo2 Mant of a Venue; and up⸗ 
inform. Con- gy, this; the Queltion was, Whether the Court ex Offcio, ſhould 
„ avadaCertiorariz-that it migbt appear to them whether there 
were an Duginal, oz not ? Holt C. J. was of Opinion that the Court 
dein not award a Certiorari ; berauſe the Qucition was not, 
erber Erroꝛ oz not ? but whether barred oz not by the Re- 
Lege? and that TMant ok Deigitial was certainly Erro2 in this 
Cale, which the Dekendant had conkeſſed by coming in gratis and 
pleading hig "Releaſe ;- fox that by coming in gratis he had pꝛe⸗ 
bented the Plaintiff, and hindered him from compleating his Er⸗ 
ro2 by taking out a Certiorari, and therekoze the Court muſt take 
5 it to be as the Plaint{f han admitted: Allo that the Court is 
Court cannot Nat at liberty-to depart from the Point referred to their Judg- 
depart "19" " Melee At That rate they: ſirike--out the Plea-in Bar and the 


ine put Ke 
ie Te Demeter, and gie Judgment on the Certiorari: That the 


ben Court i no more at Fibertz in this Caſe, than if, inſtead ok a De- 
5 whe 211 mMuürte 


Q 24 3 + Mut 42D | n' 
7553-0 -- ee: at be allowen.a Diverſity. between a particular, Erroz, 
es 


| e 


Eror in £12, and he held. that Erro; in Fac migbt be confeſſed; but Erro2 


f-i-4,bue nor in Law could not; by Erro2s in Fai he meant ſuch Errozs as 
Error in Law. could 


. 


. ; 
— ERIE Koo N ; Ds - 


TERA e ena og, 


JJ ẽ̃ 7 i Sion at oi oa | ö r 


ſtoms of the Plate where the Judgment Was given, and the Laim fo of che 
- of that Place need not be returned, but the Court mut mom on J5- 


in FEngliſn, they may be for entered here and A Difference was a Habeas Cor- | | 


Habeas Corpus th inferiour Jurisdichon mult in their Return ſet 
_ forth the particular Law oz Cuſtom of the Pia 


dice ot it. 110 226. Nn 


a E N K 05 _— 


could not aypear on the Face of the Recozd; and therefore if a 
Matter in Pais be aſligned fo2 Erro2, and the Defendant plead a 
Rcieaſe, but miſplead it; oz if Jſſue-be taken atdfound againſt 
him, the — = ſuch — muſt 2 the 3 without 
moe ado. Vide 21 312 54. 1 Cro. 415 

r Ko. 7645 765. 2 Cro, 60. Lat. 132, 1 Jo. 139, : 4 28 | 
Alter in nullo eſt erratum pleaded, the Plaintiff cannot have a 
Certiorari ex debito juſtitiæ, but it map be granted ad informan 1 
conſcientiam Cyr. 28 H. 6. 10. 9. E. g. 32. The Court will award 0 
it in oder to arm, but never to reverſe a Judgment oz make 
Erroz. Palm. 52. Jo. 0 21 E. + 36535 44. We. 141-445 | 
va 936, 837. | 5 1 773M RED 1 Iez” 5 ; 

| . 


Tyſon roſes Hillird. Hill 3 ; Ann. B. K. 
1525 Error of a Judgment in C. B. the "Declaration: was Trin. 3. 4 16) 


2.42.2 


ntinu- 


primo Annæ, and Want. of an Dxiginal-alligned. koz -Erro2, :nces cannot 
ond a Certiorari was awarded, and the Oꝛiginal returned, with be return d 
Continuances, by which it appeared the Declaration was Hill, de Certio- 
13 W. 3. with Jmparlances till Trin. 1 Ann, and the Oꝛiginal rari with the 
of that Cam; ſo that it appeared to be a Suit pending in the Orisin⸗ | 
Common Pleas befoze any Oziginal, which was the Objeckion. 4 
Vide 1 Lev. 69. x Keb. 177, 197, 238, 377. Lelv, 108. Sed non 1 


allocatur, Fo per Holt C. J. The Certiorari as to the Continu- 


ances was impertinent, and ſo is the Matter returned; and ag 
to the reſt the Return is impoſnble and contrary to the Recozd, 
and therefoze the Imparlanceg ſhall-be taken to 4 Nee 


Cauſe. Vide gy 93. Judgment SO YT a 3 


15 wa £4 : 
. * +; 


| Recham ele Water Hill 4 ; Ani A* 


@ 3 * 


1 
PON a "Writ of 'Gryoz of a | Judgment in the "out: 5 "I = 
Berwick, the Proceedings were returned in Buglih. Et of Enron the 


per Cur. it was held, That on a Crit of Erroz the Tourt of Court takes 


King's Bench is to take Natice-of the partteular Laws. and Eu- e . 5 


themlelves ok its allo that if by Law the Proceedings below be ocberwiſe on 
taken between u Mrit of Erroꝛ and a Habess Corpus, to upon a b 


ce whereby they ju- 
fify their Commitment, eib che . is not lis bake * 


1 8 
411 *® 


"Fe FW 


Meredith 


., wards alledge* 
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Meredith verſus Davies. Paſ. 10 Ann. B. R. 

RROR of a Jud fo2 the Plaintiff in Ejexment in the 

Wand Seſſions of Wales after Gerdin; the general Erro2s 

 (:8) Here aflighied; gu In Nullo eſt erratum pleaded : Upon arguing 

Court my of the Cale it appeared that the Declaration ſet foxth a Demi 

iocaci ex Of. M N Tetm df. Pears to the Plaintiff, but did not thew that the 
| laintiff enter eb oz was dz and the Cruth was, That this 
iw be Body Tine was offitted in the "Tranſcript, and the Coart held this 
ofebeRecord, defeck to be fatal. Hereupon the Plaintiff pꝛaped the Court 
«Fer In nullo gang ad infofmand. conſcientiam award a Certiorari to the 
lated, Grand Seſſions. "M2. Brydges argen it cod not be done, fo? 
that the Patty had eftopptd himſelf by pleading In nullo eſt er- 

ratum ; and tho' the Court might do 4t.in-owder to be certified of 

e out-bratiches of the Retotd, as in the oziginal Writ oz Mar- 
of Attomey; which-are not returned with the Body of the 
Recowd upon a Krit of Erroz, and which indeed are contained 
in another Noll; pet the Court never do it to be certified of any 
Thing in the Body of the Record: They mult ſuppoſe it to be 
return d aß it ounht to be, and muſt take it as it is, and are con- 
kinder dy the Abmiſion ok the Parties from taking it to be other- 
wile. Vide 1 Ro 264. 2 Co. 6. 9 E. 4. 32. " ob? ? 
On the seher ide it was ar gued, That by in Nullo eſt erratum, 
the Deferibant admitted the Rerozd petfex; fo2 the Effet of his 
zy plesding Plea is that thts Recod, as it is, is without Etro? ; therefore he 
1a nallo c camimot-come and ledge Dbnination are, and ſaythat there is 
Defendant Etrod by teaſon of ſucha/Defett, fo Wat is againſt His fozner 
— Dippolal, and by the ſame Reaſon he may be let in to alledge a 
Recor n Bie more than ande, and he-may allenge i in infinitum; 
cannot afrer- chat the Party Was theteroze bound aud fozectoſed by this Avmil- 
Hes" Walt and that equally as to An Parts of the Kecowd; but the 
ert Were not fojeclolts, fo2 the Urit of Erroz is a Commil⸗ 

* Kono dem to eramine The ErtRs, vir. Quod inſpectis record. 
& proceſſa;Heri faciat quod de jure fuerit faciend. therefoze no 
ie ehe Portes kan no2'vilght to reſtrain the Court from 
weng tothe Recow beroze them? That in the Cale of Carlton 

_ "Uo tag (ante pla. 15.) the Paint amgned ko) Erroꝛ TUant 
de Dig, and the Defeiibarit*pleaved a Releaſe, but 'miſplead- 
eh t, and the this was a kun ConfeMon of the Party that there 

e Diixtinal, pet che Court Uwatded g- Certiorari, and at. 
 Aeined the Judgment; but khat had been otherwiſe ik he had al⸗ 
Fred voz Ertoꝛ . becatiſe/this could not appear by in⸗ 
Pecking that Netofd: And that uhere⸗ever by inlpecking the Re: 
cod the Court may affirm the Judgment, they ought to award a 
Certiorari. And as the Party by pleading in nullo eſt Wer 
1 8 


_— 


E 8 271 
is eſtopped to pꝛay a Certiorari as to every part of the Recozd, ſo 
the Court is koꝛecloſed as to no part; and the Cale of Gwin was 
cited. 1 Keb. 557. In a quod ei deforceat Judgment was given, 
quod petens teneat prædict. tenementa inſtead of recuperet: Upon 
this a Writ of Erro was bꝛought, and after In nullo eſt erratum 
pleaded, the Court being infouned the Judgment was right ſent 
a Certiorari. In the Caſe of Fanſhaw and Morriſon. Trin. 3 Ann. Ante 208. 
B. R. In à Scire Facias on a Recognizance againſt Bail, Judg- 
ment was fo2 the Plaintiff, & quod recuperet damna occaſione di- 
lationis executionis, which was naught, being not warranted by 
the Statute, which gives only Coſts of Suit; In nullo eſt erra- 
tum was pleaded, and the Defendant got this amended in the 
Common Pleas, and the Court ſuffcred it to be amended here. 
Et per Cur. A Rule was made foz a Certiorari upon thele Rea- 
4 together with an Aſidavit that the Recoꝛd was right be- 
ow, 


E SUR 2 


Scott verſus Peacock. Mich. 4 W. & M. B. R. 


Hoa dci Facias quare executionem non upon à Judg- (1 
ment, the Defendant pleaded that he was fozmerly taken Praten 


in Execution by Ca. Sa. upon the ſame Judgment, and Plaioci# will 
the Sheriff ſuffered him to eſcape, to which Eſcape the ae E- 
Naintiff then and there conſented: Sed non allocatur, fo2 the A. — 
ſent ſubſequent wiil not make it an Eſcape with the Conſent of 
the Plaintiff, and therefoze he has either his Remedy againſt the 


Sheriff, 02 may retake the Party, 


The 


P 


Dominus Rex verſus Fell. Hill. 10 Will. III. B. R. 


, (2) L ELL was indicted by two ſeveral Jnditments, viz. One, fo? 
oe Get. L that he being Reeper of Newgate, one Birkenbead was com- 
er for negli- mitten to the Ptiſon of Newgate ſub cuſtod. Vicecom: Midd. 
= Eſcape aid the (aid Birkenhead being in Cuſtody of Fell oneratus alta 
miczed co Proditione, the Defenvant negligentip ſuffered him to eſcape. And 
Priſon, and ft was objeſted in Arreft of Judgment, that the Marrant of Com- 
bien Tie. mitment ought. to have been let forth, which was not done, and i 
ſoo, il. was argued by Me. Notthey;; That even in Debt foz Eſcape, the 
Commitinent muſt be ſet out, 3 Cro. 894. 2 Inſt. 590. and he 
might be charged with Þigh Treaſon, and not committed foz it, 
and at the Time of the Eſcape he does not appear to have contt- 
nued charged, no2 is it ſatd that the Defendant let him efcape 
fine Warranto 02 pardenatione. Et per Holt C. J. 1ſt, *Tis not 
enough to ſay that he was charged, but he muſt aiſo be ſaid to be 
committed fo2 High Treaſon; fo2 if H. be in Cuſtody fo2 Trel⸗ 
paſs, and another ſhould go befoze a Juſtice- and ſwear High 
. Treaſon againſt him, H. is in Cuſtody and alſo charged with 
High Treaſon; pet the Gaoler in that Caſe is not liable, as he 
would have been in Caſe H. had been committed fo2 Treaſon : 
The Pecedents are, jus cauſa commiſſus fuit; and the Tar: 
rant of Commitment was ſet out in Lo2d Grey's Caſe, and if 
_ be Erro2 in the Warrant, the Gaoler ſhall take no Advan- 
ge. : 
2dlp, The Paiſoner is in Cuſtody both of the Gaoler and of the 
Sheriff, and if he be committed to the Sheriff, and the Gaoler 
luffer him to eſcape, the Gaoler is puniſhable ; koz the Sheriff 
ſhall anſwer rivilly fo2 the Faults of his Gaoler, but not criminal- 
Iy, Vide 14 E. 3. c. 10. 19 Hf. . c. 10. And a Commitment to 
a Puiſon is frequent, vir. Committitur Priſonæ; committitur 
Turri London | 81 | 
_ 3dly,* The Court wilk not intend a Pardon: It any were, it 
Hould be ſhewn-on the other Side; and if there were a Pardon, 
the Sheriff oz Dfficer cannot take Notice of it till it be allow- 
ed in B. R. and befoze ſuch Allowance had tis criminal in him to 
ſuffer ſuch Eſcape, but the Judgment was arreſted, 


Watſon verſus Sutton. Mich. 13 Will. II. B. R. 


1 4 1 Debt koꝛ an Eſcape againſt the Marſhal of the King's Bench, 
chargeable in I AND Nil debet pleaded, the Evidence was, That the Paiſoner 
3 being out on Bail came and ſurrendered himſeik, by entring a 


Commit. Reddidit ſe in Diſcharge of his Bail in the Judge's Book; That 
ment. _ | the 


CET ES to 


the Plaintiff's: Attomey accepted him 1 and filed a 
Committitur with Mz. Bromfield the pzoper Dfficer. Upon this 
Evidence the Jury found fo2 the Plaintiff, and nom the Warſhat 
moved fo2 a new*Trtal, becauſe he had na Notice, fo2 twas not 
ſufficient to enter a Committitur in the Office, without ſcrving 
him with a Rule, oz entring a Committitur alſo in the Marshal's 
Book kept in the Office koz that putpoſe, without which the 
Marſhal is not chargeable in Eſcape. Et per Cur. d Reddidit ſe 
in the Judge's Book is an immediate Diſcharge of the Bail; 
but he is not in Cuſtody, till the Platntiff makes his Electon by 
entring a Committitur; 1892 then is be in Cuſtadp, ſo as to charge 

the Marſhal, till there be a Motice by 15 02 Entry as akoze. New Trial 

Wewed. and inũſted on 52 granted 


for Matter 


874 inſiſted on at 


at the Trial 3 eis nom too late, fo the Motion was denen.  omirced o be 


: mY * 52 1977 , oþ +4 aq”. . I 0 
: 3 * eee 11 ne former Trial. 
1 - ; + $* 4 8 of 2 *r =} g 5 4 1 
Shirley verſus Wright. Trim f Ann. B. KR 
K . 7 4 117 neh: of 771 v5 


erroneous 
Procels. 


ern ot 
Capias ad reſpondend. bearing Teſte in Trinity-Term, Int 155 


Anonymus. Mich. 4 Ann. B. R. 


EBT fo? 2001. upon a Bond, conditioned to pay ioo l. (5) 
fo2 Want of Bail the Defendant was committed to the . by 
Marshall, and he applied to the Juſfices of Peace of Surrey, baving Juri. 
and pꝛocured a Diſcharge on the late Ack, fo2 the Reltfef of inſol⸗ diction, is 
vent Debtozs. The Plaintiff obtained an Eſcape-Warrant, upon 
which he was taken up; and upon a Motion to be diſcharged the 
Court held this was an Eſcape, fo2 being a. Paiſoner. both in- 
debted and alſo charged in above 100 J. Debt any Dainages, 
the Juſtices had no Authozity fo2 what they did, and thetefoze 
their Diſcharge was illegal and vod. 


Jackſon verſus Humphreys. Trin. 5 Ann. B. R. þ e 
> loan WY. os OP I 1 1 aint in 

TN Eſcape again the Sheriffs | of London, the Plaintiff de- CoureofLon- 
I clared that he levied a Plaint in the Sheriff's. Court againſt = pt B. 
J. S. being then in the Counter in Cuſodp an a . fomer .Platrit gad on 0 
levied againſt him by J. N. and that the: Defendant being ſo in emer Plolng 
Cuſtody was ſuffered to eſcape : The Defendant demutred, and in. 7 . A 

| Nn ſiſted bring Eſcape. 
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Plea, deliver- 
ed as an Eſ- 
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N Debt upon a Bond, the Defendant pleaded it was deli: 
1 — as an EOS, to be his ow _—_ * 1 ＋ 
-Sealing and ring a general Relea ch wag no 
0 dane, . fic don ih factum, & hoc paratus eſt verificare, 
& c. The Plaintiff rred, and ſhewed fo2 Cauſe that the Plea 


-.. _ Hould have concluded to the Country; and the Reaſon inſiſted up- 
3412 e was, Chat it is a ſpecial Negative of the Amir. 
5 0 th the 


mative Declaration, und the general Concluſion in the 
Nenattve had wand the ſpecfal Matter precedent ; and 1 Ven. 


2188. wag huoted as an Aithorlty in Point. Tho it was admitted, 


4 That 


7 


* 


That if the Plaintiff had pleaded over, and taken Jſſie upon the 
ſpecial Matter, it had been well. On the other Side was cited 
x Keb. 30, 242. but Note, No Jungment is entred in that Caſe. 
But in the pzincipal Caſe Judgment was given koz the Plain⸗ 
tiff, becauſe the Pꝛecedents ate accomingly. | 


ESTOPPEL 


Gilman verſus Hore, Mich. 4 W. & M. B. R 


E BT f Rent an an Andenture of Leaſe fo2 foztyPears; , (i) 
The Defendant pleaded that a Pear befoze the Plain⸗ ye.cs may 
tiff made a Leaſe fp2 fozty Years 10 A. virtute cujus operate as to 
4 A. entered and was 3 And that tho" the Defen- fo e 8 
dant did afterwards enter, yet he was accguntable to the ſaid A. 2 co che Re- 
On Demurrer Cacthew argued, That the ſecond Leaſe mas nold due vet. 
fo2 the firſt thirty nine Pears, and ſo was the Reſervation; and ek 

that here was no Eſtoppel, becauſe the laſt of the fozty Bears 

paſſed by the Legſe. Vide Plow. 433, 422. 1 Joſt. 47. (her? 

Tenant per auter vie made a Leaſe fo? Pears by 1 denture, 

afterwards purchaſed\the meren: and {t e de the 
Leaſe enden by the Death ot ceſtui que vie;,{o,is 3.Cro. 707.,E 
per Holt C. J. The Reaſon ot the Caſe in 1 Laſt. is, beea e 
Tenant fo2 Life has a Freehold, which is a greater Eſtate, aud 
the Leaſe;will need no Eſtoppel, if the ALife endure: But in the 
piincipal Caſe the Leaſe muſt neceſſarily be ,ygid.fo2 thirty nine 
Pears, unleſs made gaod by Eſtoppel, aud that a Leaſe, fq2,Vea 
map operate and tale effect as to part hy Eſtappel, and as tf 
Reſidue by paſling a real Intersſt, is verp plain from the common 
Cale of concurrent Leaſeg, which are all ok them as ta pace 


good by Eſtappel, and a Rent reſerved thetegn. 


Rock verſus Leighton. Mich. 12 W. 3. B. R. Vide poſt, Title (2 
Bxecutors. kts al 


* 
. 


— 


rs F E I. 
Trevivan verſus Lawrence, & ab. Mich. 3 Ann. B. R. 


.(3) IN Ejectment upon the Demiſe of R. V. a Special Uerdit was 
| — . Ws. ] found, viz. That S. R. was ſeiſed in Fee of the Lands in 
tenants reci- Queſtion, and that being ſo ſeiſed H. M. recovered Judgment 
Jaf = - of againſt him in Debt fo2 1271. in B. R. in Michaelmas-Term 1656. 
2 — which they find in bæc verba. That in Hillary 13 W. 3. the 
Tins , Lefſo2 of the Plaintiff as Adminiſtratoz of the ſaid H. M. ſued a. 
Record Judg- Scire Facias, reciting the Judgment as of Trinity-Term, againſt 
ment forthe the Tertenants of the Lands which the ſatd S. R. had on the Day 
—_ _ of the Judgment recovered, oz at any Time afterwards. That 
FjcQment the Tertenants (of which the Defendant was one) appear'd and 
brought; the pleaded Nul tiel Record, and Iſſue join d thereupon, and a Oap 
Mob r was given to bing in the Recowd, at which Day the Recozd of 
take Advan- the Judgment of Michaelmas-Term 1656, was pꝛoduc'd, and 
rage of the Judgment given quod habetur tale recordum, and Execution 
- yarmncs: awarded; that thereupon the Plaintiff ſued out an Elegit, upon 
| which an Jnquiſition was taken, and the Lands in queſtion 
extended; and fo2 the Uariance between the Judgment recited 

in the Scire Facias, and that given in Evidence, the Jury doubted : 

After Argument, and Conſideration from Eaſter-Term to Mi- 
chaelmas, the Court held, That the Defendants were eſtopped 

by this Judgment in the Scire Facias, to ſay that there was no 
Judgment in Trinity-Term, becauſe that Matter had been tried 

againſt them, and the Defendants were concluded to falſify the 
Judgment in the Point tried: Thus, If a Scire Facias be 

bzought againſt the Jfſue in Tall upon a Judgment in Debt 

againſt the Anceſtoz, and he being warn'd makes Default, he ſhall 

not come afterwards and ſay that he is Tenant in Tafl; ſo if he 

plead any other Matter, and it is found againſt him: Alſo they 

held the Judgment upon the Scire Facias is ſufficient Title in the 
3 and the firſt Judgment need not be given in Evi⸗ 

Adly, The Court held not only that the Parties, but all 

_ claiming under them, oz this Recovery, would be bound by this 
Eſtoppel: As if a Man make a Leaſe by Indenture of D. in 

which he hath nothing, and after purchaſes D. in Fee, and after 

where Eftop- bargains and ſells it to A. and his Heirs, A. ſhall be bound by 
2 „ this Eſtoppel, and that where an Eſtoppel wozks on the Intereit 
che Land, ic Of the Lands, it runs with the Land into whoſe Hands ſoever 
runs wick 2 the LW comes, and an Ejetment is maintatnable upon the mere 
and is a 11 „ Eſtopp 5 : ; | ; | . . | 
1 3dly, The Court held, That not only the Parties and all 
_ dy © ee?" claiming under them, but the Court and Jury were bound by 
Party leaves this Eſtoppel, and that the Jury can not find againſt this Eſtop- 


che Fat at pel ; and the Court took this difference that where the Plaintiff's 
1 


arge b 1 
Pleding: Title 
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Title is by Eſtoppel, and the Defendant pleads the general JC- 
ſue, the Jury are bound by the Eſtoppel ; foz here is a Title in 
the Plaintiff, that is a good Title in Law, and a good Title” if 
the Matter had been diſcloſed and relies on in pleading; but if 
the Defendant pleads the ſpecial Matter, and the Plaintiff will 
not rely on the Eſtoppel when he may, but take Jſſue on the 
Faf, the Jury ſhall not be bound by the Eſtoppel, fo2 then they 
are to find the Truth of the Fai which is againſ> him. Thus in 
Debt fo2 Rent on an Jndenture of Leaſe, if the Defendant plead 
Nil debet, he cannot give in Evidence, That the Plaintiff had no⸗ 
thing in the Tenements; becauſe, if he had pleaded that Spectally,; 
the Plaintiff might have replied the Indenture and eſtopped him; 
but if the Defendant plead Nihil habuit, &c. and the Plaintiff will 
not rely on the Eſtoppel, but reply habuit, &c. He waives the 
Eſtoppel and leaves it at large, and the * ſhall find the Truth 
notwithſtanding his Indenture. 


Smith verſus Villars. Trin. 1 Ann. B. R. Vide Th Abate- 
| ment, pl. 7. 


Kemp werſus Goodal. Paſ. 4 Ann: B. R. 


N Debt fo2 Rent upon an Indenture, if the Defendant pleads 
Nihil habuit in tenementis, the Plaintiff need not reply that 


(4) 


(5) 


Where the 
Eſtoppel ap · 


Eſtoppel, but may demur, becauſe the Declaration is on the In⸗ pears on the 


denture, and the Eſtoppel appears on the Recow ; otherwiſe if 


Record, the 
other Side 


he had declared quod cum dimiſiſſet. So is Speak's Cale, my demur. 
Hob. 206. The Plaintiff declares on the Levy, and therefoze na 
Eſtoppel, becauſe there no Eſtoppel is pleaded, and relfed upon: 
But if he had declared upon the Return prout patet per recor- 
dum, the Defendant could not have pleaded Payment ; if he had, 
the Plaintiff might have demurred without pleading the Eſtoppel. 


* 
| 
4 
ö 
1 
9 


NC 
Anonymus. Coram Holt, c. J. 4 Niſi Prius of 
Hertford, 1690. | 
(1) I wits avfild}'y per Holt C. J. That in Debt foz Rent, 


Upon Nil debet pleted, the Statute of Limitations may be 
den in Evidenre, ko the Statute has made it no Debt 
at the Time of the lea pleaded, the Cows of which are in 
e preſent Tenſe; but in Caſe on Non Aſſumpſit, the Statute of 
W bendd Fach deen giveſt in Evidence, lor l. ſpeaks of a Time 
paſt, and relates to the Time ot making the Pzomile, 


t 


Dominus Rex verſus Dominum Preſton. Mich. 
3 W. & M. B. R. 


ta) ORD PRESTON was committed by the Court of Quatter- 
Refuſing 'to. E. Denen . to be (wo to give Evidence to the 
to the" Grand ONO Nuke otra Miviment ofÞigh'Treafon. pe was-bzought 
Jury,94 Con- hh Fabeas"Corpns in B. R. ud Holt C. J. fatd it was a great 
eee 
| im kill de -pard The Fine; but being otherwile, 
de was 'dVattey. — * | 


Howard 21 Tremaine. Mich. 4 W. & M. B. R. 


(3) TITPON a Bill erhibited in Chancery to perpetuate Teſtimo⸗ 
e ny, the Defendant (who was Heir at Law) ſtood in Con⸗ 


Chancery De tempt, and would not atiſwer, and thereupon the Plaintiff had a 


— _ e Commiſſion, and examined Witneſſes to the Batter of his Bill 


ence a Law, De bene eſſe, and the Defendant join'd in Commiſſion, and croſs- 


where th: kxumin'd ſome of the TUitnefſes pꝛoduc d fo2 the Plaintiff, and be. 
Vibe An. rae the Anſwer came in the Witneſſes died: And upon a Trial in 
ſwer. Cjetment, in which the Plaintiff made Title under this CI, 
the Queſtion was, Whether theſe Depoſitions could be given in 
Evidence? And a Uerdi# was taken fo2 the Plaintiff, but the 

Poſtea ſtayed till the Opinion of the Court was had on this Point, 

and it was not queſtioned, but if the Defendant had anſwered, 

and theſe Depoſitions had been taken after Anſwer, they had 

_ | been 


EY I 


* 


been good Evidence againſt the ſame Parties, and thole that 
claim under them, Et per Eyre J. It might be very inconve- 
nient if this ſhould not be allowed as Evidence: How otherwiſe 
can a Devilee examine Witneſſes in perpetuam rei memoriam: 
Foz the Heir at Law will not anlwer to the Plaintiff's Bill; and 
on the other Side he will not call in-queſtion the Title of the 
De viſee, as long as he has Witneſſes alive to prove the TUill ; 
but as ſoon as they are dead, then will commence his Suit. 
Vide Shower 363. S. C. 2 | 


Darby. verſus Boucher. Paſ. 5 W. & M. C. B. 
N an Aſſumpfit fo: Money lent, and likewiſe koꝛ Money laid 


Vide Godb. 


326. 

Hob. 112: 

2 Ro. 679. 
ard. 232. 


1 Cro. 352. 


(4) 


4 
In Indeb. Aſ- 


out to the'uſe of the Defendant's. Mike dum ſola. Upon campkc In- 
Non Aſſumpſit pleaded, upon Trial befoze-Treby C. J. the De- fene may be 


fendant offered to give in Evidence the Inkancy of. the Feme at 


given in Evi- 
dence onNon 


the Time of the Pꝛomiſe, which the Chief Juſtice doubting ok, it agunoti. 


was: referred by Conſent to him as a Caſe, who conſlilted with 
the reſt of the Judges, and there being ten of the Judges then 
peſent, thep all agreed that upon the general Jfſue ſuch Evi- 
dence hath been of late admitted; and the Chief Juſfice in giving 
his Opinion ſaid twas true, that in the Books ſuch Reſolutfong 
are not to be found, fo2 that Actions on the Caſe have not been 
ſo common till of late; and that as to the Dbjefton, That the 
Plaintiff map at this Rate be ſurpziſed, who may be ſuppoſed to 
come pꝛepared to p2ove nothing but his Debt; The ſame Obje⸗ 
#ton might be made againſt allowing Payment to be. given in 
Euidence in caſe of an Aſlumpſit in Law, admitting there was a 
Difference betwirt an erpzeſs Aſſumpſit and an Aſſumpfit in 
Law, and that upon an erpzeſs ſpecial Aſſumpſit Jnfancy cannot 
be given in Evidence upon the general Illue: Pet he ſald, Suppo- 
ſing that in this Caſe there had been an erpzeſs Aſſumpſic to pay 
the Money, 02 the Boney laid out, this had been vold, it being 
no moze than the Law implied upon the lending and laying out; 
and the Chief Juſtfce ſaid, that the ÞPyomiſe of an Jnfant is ab- 
lolutely void; but a Bond takes Effet by Sealing and Delivery, 
and conſequently is a mo2e deliberate At, and therefoze is only 
voidable: And in this Caſe there was another Queſtion made, 
which was, One lends an Jnfant Money, who imploys it in pay- 
ing fo2 Neceſſaries, Chether in that Caſe the Jnfant be liable? 
And it was held clearly by the Chief Juſtice, that the Jnfant is 
not liable; fo? it is upon the lending that the Contrai muſt ariſe, 
and after that Time there could be no Contract raiſed to bind the 


Infant, becauſe after that he might waſte the Money, and the 
Infant's applying it afterwards fo2 Neceſſaries, will not by Mat⸗ 
ter ex poſt facto intitle the Plaintiff to an Aion. 


Ano- 


One lends an 


Infant Money 


and he lays ic 
out in Neceſ- 
ſaries, yet the 
Infant is not 
liable 


8 
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Anonymus. Paſ. 5 W. & M. C. B. 
TR N Treby C. J. related a Caſe upon the Clauſe of the 
o be g. 9 


( 
Parol Statute of Frauds, which ſays, That no Action ſhall be 
3 brought upon any Agreement that is not to be performed within 
Contingency the Space of one Year from the making thereof, unleſs it be in 
che Sterut or Writing. The Caſe was, That a parol Pꝛomiſe was made to 
Frauds, tho pap (0 much Money upon the Return of ſuch a Ship, which 
—_— hip happened not to return within two Year's Time after the 

Far. * Promiſe made, and whether this parol Pꝛomile was void by the 
Statute of Frauds, was made a Queſtion befoze all the Judges: 
And they were of Opinion that this was a good Pꝛomiſe, and 
not within that Clauſe of the Statute, fo2 that by PoMbflity the 
Ship might have returned within a Pear; and tho' by Accident it 
happens not to return ſo ſoon, pet, they laid, that Clauſe of the 
Statute extends only to ſuch Pꝛomiſes, where by the erpzeſs Ap⸗ 
pointment of the Party the Thing is not to be perfozmed within 


Brook verſus Smith. Paſ. 5 W. & M. Coram Holt, 


1 (6) J® Aſſumpſit Evidence was given, That the Debt was attach- 
Non Adunp. 4 ed by the Cuſtom of London befoze the Aftion-bzought, and 
fir, Condem- Condemnation had there befoze lea pleaded, and it was urged 
ation in fo- that this thould relate to defeat the Aition. But per Cur. it was 
S_ may be kllled, That if an Attachment and Condemnation be befoze the 
given in Evi- ¶Uxit purchaſed, it may be given in Evidence on the general 
dence, and Iſſue, becauſe that is an Alteration of the Pꝛoperty befoze the 
be pleaded, Action bzought ; but if the Attachment only be befoze the Writ 
and how. purchaſed, it ought to be pleaded in Abatement of the WUrit ; and 
if the Condemnation be after the Adion commenced and befoze 

the Plea pleaded, then it may be pleaded in Bar, but ſhall not be 

given in Evidence on Non Aſſumpſit, fo2 that the Pꝛoperty is not 


altered until Condemnation ; and the Plaintiff had a Uerdie, 


_ Smartle ex dimiſſ. Newport verſus Williams. Paſ. 
s W. & M. B. R. | 


12 — of 1 PpON the Trial at Bar in this Caſe (Vide ante Title Diſ- 
ge ſeiſin, pl. 1.) a Deed of Bargain and Sale acknow⸗ 
may be given Iedged by the Bargainee and inrolled, by which a Term koz 
in Evidence Pears was afligned, was given in Evidence without any P2oof 
—— Exe. Made of the Bar gainors Sealing and Delivery thereof; and after 

01% ,<S Debate 


cution. 


K FL D EN CK 281 
Debate it was allowed per Holt C. J. and Eyre J. & tot. Cur. 
fo2 the Acknowledgment of the Party in a Court of Recozd, o2 
befoze a Mater extraowdinary in the Country (as this was) is 
good Evidence of its being ſealed and delivered; and ſuch an Ac- 
knowledgment eſtops a Man from Pleading Non eſt factum. Al- 
ſo Inrollments of Deeds on the Statute are admitted every Day 
in Evidence without Mitneſles of the Sealing and Delivery, and 
it is the Acknowledgment which gives it Credit, and not its 
Operation oꝛ Contents, Alſo they held a (wozn Copp of a Deed 
inrolled good Cvidence, - X 


Dominus Rex verſus Paine, Hill. 7 Will. HI. R R. 


N an Inkozmation foz a Libel againſt the Government, Mot (2) 
guilty being pleaded, upon Trial the Attomey-General offer: 2<poſicions 

ed in Evidence Depoſitions taken befoze a Juſtice of Peace re. er g. 
lating to the Faft, the Deponent being ſince dead. Et per dence only in 
Cur, upon Advice with the Juſtices of the Common Pleas, Jn **!*7- 
Caſes of Felony ſuch Depoſitions befoze a Juſtice, if the Depo- 

nent die, may be uſed in Evidence by the Statute x & 2 Ph. & 

Mar. c. 13. But this cannot be extended farther than the parti⸗ 


cular Caſe of Felony, and therefoze not to this Caſe. 


Stainer verſus Burgeſſes of Droitwich. Mich. 
7 Will. III. B. R. 


A Ilſue was direſted out of Chancery, wherein the Queſtion (9) 
was, Whether by the Cuſtom of Droitwich Salt-Pits fly ir Eu 
could be ſunk in any Part of the Town, 02 in a certain Place dene . 
only? And upon the Trial at Bar Cambden's Britannia was of- Pore Mor- 
fered in Evidence, but refug'd ; fo2 the Court held, That a gene. 1 che King. 
ral Hiſto might be given in Evidence to pzove a Matter relating dom in gene · 
to the Kingdom in general, becauſe the Nature of the Thing re- d or p. 
quires it; but not to pꝛove a particular Right oz Cuſtom: So in the cicutir Right. 
Caſe of St. Katherine's Hoſpital, Hale C. J. allowed a Chꝛonicle 

to be Evidence of a particular Point of Hiſfozw in Edward 11's 

Time: So a Pear-Book may be Evidence to pzove the Courſe 

of the Court; yet in this Caſe it was admitted, That Peralds 11 lde 
Books are good Evidence as to Pedigrees, and Pariſh Regiſters Books. 
as to Births and Marriages, upon the Nature of the Thing; 

and it was ſaid that in the Erchequer the Queſtion being, TUhe- 

ther the Abbey de ſentibus was an inferiour Abbey, o2 not? Dug- 

dale's Monaſticon Anglicanum was refuſed fo2 Evidence, becauſe 


the oziginal Recozds might be had in the Augmentation-Dflice, 
Do Ana- 
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(10) [2 Action on the Cafe fo2 Money had and received to the 


Nienen du. I Plaintiff's Uſe, upon the Evivence it appeared, That the 


to the Wife Plalntiff 8 Wife was Executrix, and that the Money was paid 
9 to the Defendant as due to her, und the Plaintiff was nonſutted, 
dence eo becauſe the Acton ought to have been bzought by Pusband and 
maintain Witke as Executrix, fo2 it being paſd without any Attthoztkty from 
Aion for the Hugband, it remains as a Debt due to the Executrir, and ik 
ceived to the Husband dies, the Wife may. bung an Action foz it; but if 
Ucdads the Monep had been received by Authozity from the Husband, 


- (11) N Attion upon the Caſe upon the Cuftom of the Realm 
3 A was bzought againſt the Defendants being Paſters ok a 
not charge Stage-Coach, and the Plaintiff ſet fozth that he took a Place 
g 8 3 
able for jn the Coach fo2 ſuch , Town, and that in the Journey the De⸗ 
Goods loſt by fendants by their Negligence loſt a Trunk of the Plaintiff's : Up- 
unleſs che on Mot guilty pleaded, upon the Ebidence it appeared, That 
Maſter takes this Trunk was Delivered to the Perſon that d2ove the Coach, 
che Griece And He-p2omiſed to take care of it, and that the Trunk was loſt 
of Goods. out ok the Coachman's Poſſeſſion ; and if the Yaſter was charge- 
ile with this Action was the Queſtion, Holt C. J. was of Dpt- 
mion that this Action did not lie againſt the Maſter, and that a 
Stage ⸗Coachman was not within the Cuffom as a Carrier is 
Anleſs ſuch as take a diſtini Pzice foꝛ Carriage ok Goods as tvi 
as Perfons, as Waggons with Coaches; and tho Yon 
be given to the Daiver, yet that is a Ozatuitp, and cannot bing 
- the Baſter within the Cuſtom: _Fo2 no Malter is chargeable 
with the Acts of his Servant, but when he afs in execution of 
the Authozity given by his Maſter, and then the At of the Ser- 
vuant is the Ad of the Paſter; and the Plaintiff was nonſulted. 
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Dominus Rex verſus Whiting. : Wen 1 Will. II. 
Coram Holt, C. J. 4t Niſi Prius, at Guildhall; | 


1 an Inkozmation againſt the Defendant fo2 a Cheat, upon (1 
Trial the Faß appeared tu be, That he had a Pzomiſe of a Oe tnt 
Note fo2 51. from his Mother in⸗law, and by ſome flight got her Cheat in pro- 
Hand to a Note of 1001. Et per Holt C. J. The Mother can⸗ — - Note 
not be a Witneſs being concerned in the Conſequence of the 222... 
Suit, which is a Means to dilcharge her of the x00 l. Foz tho : Witneſß. 
the Uerdit upon this Jnfozmation cannot be given in Evidence in 

an Adion upon the Note koz the 100 l. pet we are ſure to hear ot 

it to influence the Jury; and he ſaid he could not diſtinguit this | 
from the Caſes of Perjury 02 Fozgery, where the Party, whoſe i 
Intereſt is defeated oz pꝛejudiced by the Deed, &c. is no Evi⸗ fl 
dence to p2ove'the-Perjury o; Foꝛgerr. g 


———— 
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Anonymus. Mich. 10 Will. III. Coram Treby C. 7. 
At Niſi Prius, ar Guildhall. 


RE BV C. J. An Heir apparent may be Witneſs concern: ( 3.) 

ing the Title of the Land, but a Remainder-Wan cannot, e 0. 
fo2 he hath a pꝛeſent Eſtate in the Land; but the Heirſhip of the nc( of the 
Heir is a mere Contingency. \- 261 Jim mh 
- Tenant in Tail, Remainder in Tail, he in Remainder can⸗ Man nor. 
not be a Titneils concerning the Title of theſe Lands; fo2 he 
hath an Eſtate ſuch as it ts, 


Ford verſus Hopkins. Hill. 12 Will. III. Coram Hole, 
C. J. At Niſi Prius, at Guildhall. 


| ROVER fo2 Million⸗Lottery⸗Tickets; upon Evidence it 4 

| appeared, That the Plaintiff had given the Tickets in Go/4ich 
queſtion to a Goldſmith to receive the Boney due on them; That Ticker 324 ; 
ſome Payments were due, and ſome were not; that this Gold- aod B. and 
ſmith had received Tickets of the Defendant, and given a Note Titer, ＋ 
to pay him ſo many Million-Lottery-Tickets; That the Plain: for his own, 
tiff's Tickets were dclivercd to the Defendant by the Goldſmith a meg man. 
upon this Note, It was inſiſted on, That this Note under the gat 3. 
Goldſinith's Hands, could be no Evidence againſt the Plaintitf, 
but it was read. And Holt C. J. ſaid, That the way and man- 
ner of Trading is to be taken Notice of; and the beſt Pꝛook, that 
the Nature of the Thing will affozd, is only required: When Gold» Goldgnith's 
\miths give their Notes no TUitnefles are by; and their Notes Note co pay 
to pay Money 02 Tickets are Evidence of the Receipt of Money. “ Fridence 


of his receiy. 


D 0 2 If ing Money. 


_ 

1 
= 
* 
= 
, 


on nn} ae 
—— _—_— 


— A. 


— — 


2 


IDE NC 


Ik Honey is ſtoln and paid to another, the Owner of the Money 
tan have ns Remedy againſt him that received it; But if Bank- 
Notes, Excheduet Rotes, 82 Million⸗ Tickets, o2 the like, are 
ſtoln od lol, the-Owner has ſuch an Intereſt oz Pꝛoperty in them, 
as to bꝛing an Ation into whatſoever Hands they are come: Po⸗ 
ney 02 Caſh is not to be viſtinguichen, but theſe Notes oz Bills 
ate diſtinguiſhable, and cannot be reckoned as Cath, and they have 
diſlind Marks am Numbers on them. pe agreed in this Caſe, that 
if the Exthequer 02 any pzivate Per on had paid to the Goldimith 
the Boney o the Tickets, it would have been a good JIayment 
again the Dwner ; but whether it wontd be ſo where Tickets not 
due are bought fo2 a valuable Confideration, he doubted ; but as the 
Caſe was, the Goldſmith having Tickets of the Plaintiff and of the 
Defendant, the Delivery of the Plaintiff's Tickets to the Defen- 
. dantwas no Change of the Pꝛoperty, oz any Conſideration ; fo2 
tho the Owner gave the Goldſmith Power to receive Money fo2 the 
Tickets, he did not give him Power to change them to2 other 
Tickets, and accczdingly a Uerdi# was given fo2 the Plaintiff. 


ehren be ai. Tein 12 un m . 


(15) M Debt fe Rent, if the Defendant plead Levy per Diftreſs 


Te or | & ſic non debet, a Releaſe o2 Payment is good Evidence; 


non debet. fog it proves there is no Debt, and that is the Jſſte. Vide 
Payment or Cro, El. 140. Which agrees; but if the Defendant plead Ra- 


ood Evi. ſure, & ſic non eſt factum, nothing elſe is Evidence but Raſure, 


dence ;orher- Per Holt C. I. 0 
wiſe of 
ſure. 


Thurſton verſus Slatford. Mich. 12 Will. III. B. R. 


(15) ASE in C. B. upon an Indebitatus Aſſumpſit fo? 5 1. receiv: 
— 2 ed to the Plaintiff's Uſe, being Fees of the Office of Clerk 
ven in Evi- Df the Peace of Oxfordſhire : Upon Non Aſſumpſit 'twas inſiſted on 
dence to that the Plaintiff had foxfeited: his Office by not qualifying himſelt 
£0: bed Nctozding to Law: They ſhewed he was admitted in April, and 
not taken the Moduced the Recow to prove he had not taken the Oaths : The 
28 ex fo 1Nafntiff offered a Bill of Exceptions to this Evidence, which 
void. was bꝛought into B. R. with the Reco2d by TUrit of Erroꝛ. And 
; Holt C. J. (aid, That if a Judge admits that foz Evidence, 
Which is not, the other Side cannot demur fo2 that Cauſe ; but 
muſt tender a Bill of Ercertfons ; but he Held that th's Recom 
was Evidence : That ind ed if there be a Miſ entry, it might be 
applied and cozre#ed by other Evidence; fo2 he ſhould net be 
fonriuded by the Miſtake oꝛ Megligence of the Omer, but fill ir 
ts'a Recozd, and ſome Pꝛook, tho' not a compleat Pꝛook, any 

Nuts | might 


— 
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might be left to the Jury, he remembered a Caſe where the The Marrcc 
Univerſity of Oxford entitled themſelves to a [Preſentation by a b f Nc 
C onv.on of the Earl of Shrewsbury fo: Recuſancy, and upon — 
giving ſome Ev pence that the Recozd was loſt, the Univerſity 

was permitted to x20ve the Effet of it by other Evidence: Judg: 


nicut akte werds was g:ven on another Point, 


Blainicld verſus March. Mich. 1 Ann. Coram Hole 
C. J. 41 Niſi Prius at Guildhall. rad 


* HE Plaintiff bought Trover as Adminiſtratoꝛ, and ne. . C7 ? 
clared upon the Paſſeſſion of the Inteſtate; and upon Not Ang. 
guilty pleaded, at the Trial the Counſel foꝛ the Defendant offer: cor on che In» 
ed to give in Evidence, that the pzetended Inteſtate made a (ill {<> Fob 
and an Erecuto2 ; but Holt C. J. over-ruled it, and took this Di⸗ endant cam 
v-r\ity, That where an Admin:ftrato2 bzzngs Trover u on his got give in 


Evidence 2 


own Poſſeſſion, the Defendant may give in Ev dence a ill, win on the 


and an Erecuto2 upon Mot guiity ; otherw!ſe if it be on the Pol: gener?) Ivey 


ſeſſion of the Inteſtate (as in the pzincipal Caſe) foz there the 2 


cfendant ought to plead it in Abatement, and if he daes not, 9. % own 
he ſhall not give it in Evidence. | Foil. oa. 


Price verſus the Earl of Torrington. Trin. 2 Ann. 
Coram Holt C. J. Art Niſi Prius at Guildhall. 
pe Plaintiff being a Bꝛewer, bꝛought an Adion againſt the (12) 


Earl of Torrington fo2 Beer ſold and delivered, and the gk 


Evidence given to charge the Ocfendant was, That the uſual Wap ed. 


ot the Plaintiff's Dealing was, that the Ozapmen came every Night 
to the Clerk of the Bzew-houſe, and gave him an Account of the 
Peer they had delivered out, which he ſet down in a Book kept fo2 
that purpoſe, to which the Dꝛaymen ſet their Þands, and that the 
D2ayman was dead, but that this was his Þaud ſet to the Book, 
and this was held good Evidence of a Delivery; otherwiſe of 
the Shop-Book tit ſelf ſingly, without moꝛe. 


Ford verſus Grey: Hill. 2 Ann. B. R. 


K Ejectment on a Trial at Bar, the Statute of Limitations 2 2. . 
was inſiſted on, and theſe Points were ruied. Per Cur. — 

iſt, That the Poſſeſſion of one Jointenant is the PoſſcMon of will prevent 
the other, ſo far as to pzevent the Statute of Limitations. 2 — 


2dip, That a Claim oz Entry to pꝛevent the Statute of Limi⸗ 
tations muſt be upon the Land, unleſs there be ſome ſpecial Rea- 
fon to the contrarp. 


3dly, 


a ͤ EC d — * FF ee ten. —— 
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-- 3dly, 'Jf one makes an Anſwer n Chancery which is pj 
. cial to "his Eſtate, it map be given in Evidence againſt him, but 
not againſt his Alienee. 
Recital of © athip, That a Recital of i Leaſe in a Deed of Releaſe is 
Leeſe rt. gos Evidence of ſuch Leaſe againſt the Releaſo2 and thoſe that 
dence, and Clafm under him; but as to others it is not, without pꝛoving 
Win there was ſuch a- Deed, and it was loſt and deſtroyed, 
Fine fevers „ Stb, I one Jointen t levies a Fine, it ſevers the. Jointure, 
Jeinrenancy. But does tot amount to an Sufker of his Comphiiion: 3 


5 93: 
50 


Domina Negina verſus Machartncy * & al. e. 


* 5 9 my 2 Ann. B. R. 
bete niy . him a Quantity of Beer mix'd with Uinegar and Sꝛounds of 
das Wire: Toffer fo: Port Wine z one of the Defendants pꝛetending to be a 
to prove the Bꝛoker, and the other a Portugueze Merchant, fo2 the better 
aden. carrying on of the Cheat. Et per Holt C. J. J. S. was allowed 
5 to be a Witneſs to pꝛove the Fact upon the Trial, foz in ſuch pꝛi⸗ 
G = vate Tranſa#ions no Body elle can be a TUitneſs of the Cirtum- 
* * © ances of the Fat, but he that ſuffers. 


e Tilley“s Caſe. Mich. 2 Ann. C. B. 


(21) I N a Trial at Bar in C.B, this Point aroſe, viz. Depoſitions 

a — had been taken in Chancery in perpetuam rei memoriam, and 
rei memo - ft huppened afterwards that the Inheritance of the ſame Land di- 
2 ſcended to the Perſon, who was ſwozn as a Witneſs, and he was 

| — Caſe as "now a Party to the Suit in Ejedment; and the Queſtion Was, 
lay _ Mhether theſe Depoſitions could be read in the Cauſe ? Trevor 
tv. © C. J. held, That they ought ; fo2 that he was diſabled to give Evt- 
dente by the At of God; ſo that *twas in effet the ſame Thing 


- as if he were dead. Tracy and Blencow contra. Hereupon Tracy 


came into B. R. to ask the Opinion of the Court, and the Court 
agreed they ought not to be read ; fo2 per Holt C. J. The only In⸗ 


tent of ſuch Depolitions was to perpetuate Teſtimony, in Cale the 
TUitneſſes died, and they cannot be read in any Caſe between 
other Parties till after the Death of the Tlitnels, who is to 
appear and give his Evidence viva voce, ſo long as he lives: 
430 Much leſs can they be read in this Cale where the Witnels him- 
IE ſelf is Party. To which Trevor C. J. agreed. 


* 200 R _ Cheat done to or 8. ou ans upon | 
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Martyn verſus Hendrickſon. Hill. g Ann. Coram Hole 
C. J. At Niſi Prius, at Guildhall. ett 


12 an Action on the Caſe for managing the Defendant's Ship (an) 

. fo negligently, that it ran over the Plaintiff s Barge, the 1 1 
Declaration. let foꝛth that he. was poſſeſſed! of the ſaid: Barge, running over 
laden with divers Goods and Perchandizes; and, iſt, Holt C. J. — Plaintiff's 
would not ſuffer the Pilot to be a Witneſs ; becauſe: he was an- n. wg 
ſwerable, if faulty in Steering, ta the Maſter. 2diy, He would 

not ſuffer any Damages to be recovered fo the Goods, becauſe 

not ſet fozth particularly, ſaying, they ought to be let fozth ſpe- 

clally, as where an Action is bꝛought fo2 burning his Houſe : So 

in Caſe foꝛ Mods, per quod ſhe loſt her Marriage with J. S. 8 

aliis Perſonis, He ſaid he would not ſuffer them to give in Evi- 

dence a Lofs of Marriage with any Body but J. s. 


Anonymus. Mich. 3 Ann. B. K 


P R Holt C. J. In a Caſe in myLozd Hale's Time, between . 
Combe and Mayo, a Counterpart of an ancient Deed was is not Evi- 
admitted as Evidence. of the Deed, and the Special Gerdick was dene ef u. 


denture, un- 


dawn up as finding the Deed with a prout patet by the Coun- je old, or 


terpart, which he lam was done to p2eſerve the Pꝛecedents; and in caſe of : 


now by all the Court, The Counterpart ot a Deed, without other u 
Circumſtances, is not ſufficient Evidence, unleſs in Cale of a 
Fine, in which caſe a Counterpart is good Evidence of it ſelf. 


' Watſon verſus Sparks. Mich. 5 Ann. B. R. 


N Treſpaſs quare clauſum fregit Mot guilty: was pleaded, . £24 2. 
and on Triai the Defendant gave Evidence, Ehat it was in a on Nor gui 

Highway. Et per. Cur. *Tis a ſpecial Juſtification and ought not , che De- 
to be allowed to be given in Evidence on the general Jſſue. Hole bor giwe kei. 
C. J. ſaid, -Jn Caſe fo2 diſturbing the Plaintiff of his Common, dence that 
upon Not guilty pteaded, he had known the Defendant permitted to — 
give in Evidence, | that he had a Right ta Common there, but 
be never thought it right, and never allowed it. | 


d een 


Charnock's Caſe. 


(25) HARNOCK was indifed fo2 that he the roth of Februa- 
Oa India. ry, 9 W. 3. & diverſis allis diebus & vicibus tam antez 
ment, Evi- 
dence may be quam poſtea, in the Pariſh of St, Clement Danes, did traite- 
1 the Fat roufly conſpire to kill the King. Et per Holt C. J. Evidence 
Time, nr muy be given of a treaſonable Conſpiracy, &c. at any Time he. 
ofter the In- f02e 02 after the Time alledged in the Indidment: | 
dan Pee, ft, Becauſe tis only a Circumſtance and of Fozm: Some Day 
in that Coun- muſt be alledged, but it is not material. 
ty. 2dly, The Indiament lays it to be at divers Days and Times, 
as well before as after, and thereby compꝛehends what was done 
laſt Pear, as well as this, and as the Evidence may be of Mat. 
ters befoze that Time, fo it may be of Matters alſo at anp 
Time after the Time ſpecified in the Indickment, p2ovided it be 
not after the Time the Jnvi#ment was found; neither is the Evi. 
dence tied up to the Place; fo2 it map be of any Place, p2ovidey 
it be not out of the County; and ſo it is of all criminal Caſes, 
Vide Charnock's Trial, fo. 19, &c. 


4 


© Wright verſus Sharp. Paſ. 7 Ann. B. R. 


(26) A Coppozation-Book was offered in Evidence at the Aſllzes to 
— pꝛove a Member of the Copozation not in Poſſeſſion, and 
rendered at łłfuſed. No Bill of Exception was then tendered, noz were the 
the Trial. Exceptions reduced to wziting; fo the Trial pzoceeded, and a er: 
dit was given fo the Plaintiff. Next Term the Court was moved 
fo2 a Bill of Exceptions, and it was ſtirred and debated in Court. 
It was urged that the Law requires quod proponat exceptionem 
ſuam, and no Time is appointed fo? the reducing it into wiiting, and 
the Party is not grieved till a Uerdif be given againſt him, and the 

ſame Bemopy, that ſerves the Judges foz a new Trial, will ſerve 

foz Bills of Exceptions. Vide 2 Inſt. 437. N. B. 21. 540. b. Vet. 
Intr. 96, 136. Raymond 405. Brownl. Red. 433. 2 Lev. 236. 
Stat. Welt. 2. c. 31. On the other Side 'twas ſaid, That this 

Daitice would pꝛobe a great Oifficulty to Judges, and Delap of 
- Juſtice 3: that the Pꝛecedents and Entries ſuppoſe the Exception 

to be witten down. upon its being diſallowed, and the Statute 

ought to be conſtrued fo as to pꝛevent Inconvenience; beſides the 

Mods of the Ad are in the pzeſent Tenſe, and ſo is the Tlrit 

fozmed on the Ack. Holt C. J. Ik this Pꝛadice ſhould p2evail, 

the Judge would be in a ſtrange Condition: He koꝛgets the Ex⸗ 
-Leption, and refuſes to ſign the Bill, ſo an Aﬀfon muſt be 
bzought : You ſhould have inſiſted on your Exception 2 = 
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Trial: You waive it if you acquieſce, and ſhall not reſozt back 
to your Exception after a Ger dict againſt you, when perhaps, if 
you had ſfood upon your Exception, the Party had other Evt- 


' dence and need not have put the Cauſe on this Point: The Sta- 


tute indeed appoints no Time, but the Nature and Reaſon of 
the Thing requires the Exception ' ſhould be reduced to wzt- 
ting when taken and diſallowed, like a Special Uerdi#, oz a De- 
murrer to Evidence; not that they need be dzawn up in fozm ; 
but the Subſtance muſt be reduced to waiting while the Thing 
is ttanſaXing, becauſe ft is to become a Record: So the Motion 


Hern verſus Nicholls. Coram Hole C. 7. Art Niſi Prius. 
TR an Adion on the Caſe fox a Deceit, the Plaintiff ſet kath. ( - ) 


Deceit of the 


That he bought ſeveral Parcels of Silk foz .. . . Silk, where- Fade, de. 
as it was another kind o Silk; and that the Defendant well y0od Ses, 
knowing this Deceit ſold it him fo? — Silk: On Trial, E idence to 


I charge the 


upon Not guilty, it appeared that there was no actual Deceit i Merchant in 


the Defendant who was the Merchant, but that it was in his 6 Attica of 


Fatto; beyond Sea, and the Doubt was, Ik this Deceit could 
charge the Merchant? And Holt C. J. was of Opinion, That the 


Merchant was anſwerable fo2 the Deceit of his Faito2, tho' not 


criminaliter, pet civiliter; fo2 ſeeing ſome Body muſt be a Loſer 
by this Deceit, it is moze reaſon that he that imploys and puts 
a Truſt and Confidence in the Deceiver, ſhould be a Loſer than a 
Stranger, and upon this Opinion the Plaintiff had a Uerdif, 


Anonymus. Coram Holt, C. 7. At Niſi Prius. 


N Trover fo: Money the Caſe was upon Evidence, That the . (2*) ,_ 
Plaintiff's Son had a general Authozity from his Father to p.cher's Mo- 

receive and pay out his Father's Money. The Son took a Bill »cy — gave 
fo2 Money due to his Father, and received it without a particular h Son E. 
Authozity fo2 that purpoſe, and this Receipt was with an Intent vidence ad- 
to imbezil and ſpend it; but he gave a Receipt as foꝛ Money * 
had to his Father's Uſe, and this Money was given to the an a. 
Defendant. The Queſtions were, 1ſt, Ik the Son could be a TUit- 
neſs in this Caſe to pꝛobe the Oelivery.? And, 2dly, TUhether the 
Father could maintain an Aﬀton of Trover? Holt C. J. was of 
Opinion, That the Son might be admitted as a good Witneſs, 


his Teſtimony being coꝛrobozated by other Circumſtances ; and 


that the Aﬀon was-maintainable fo2 the Father, koz that the ge- 
neral Authozity that the Son had to take his Father's Money, 


made the Receivt of the Money to be to his Father's Uſe, and a 


good Diſcharge of the Debt, lo ” that the Father could not _ 
| 9 p e 
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the Payment, and charge the Perſon that paid the Money with 
an ation; and then, if the Payment was a good Diſcharge, it is 
reaſon it ſhould be his Money, and the PoſſeWon of the Son is 
the Poſſeſſion of the Father, the Son being to this purpoſe as 
his Father's Servant; and actozding to this Opinion the Plain- 
tiff had & Gerdick, but he ſaid de was willing to have a Caſe 
made of it; but the Defendant acquieſced in his Dpinion. | 


Brown werſus Hedges. Trin. 7 Ann. B. R. 


(29) P Trover, upon Not guilty pleaded it appeared in Evidence, 
Declzrarion 1 That the Defendant was Tenant by the Curteſy of Lands in 
in Middleſex, Ireland, and had cut down and ſold the Trees off the Cſtate, 
apd oe of and that the Reverſion belonged to the Plaintiff and two others 
one.in Ie- in Copatcenary: Upon a Caſe made foz the Opinion of the Court, 
and, g $5 
it was reſolved. 1. That in local Acklons, as in Treſpaſs quare 

clauſum fregit, the Plaintiff cannot pꝛove a Treſpaſs but where 

he lays it, no2 lay it in any other Place than where it is; but it 

is otherwiſe in Actions tranſitoz, as Trover: Ergo, Here he 

| may lay the Converſion here, and p2ove it in Ireland. Vide Style 

One Jointe- $3t. 2dlp, One Jointenant 02 Tenant in Common, oz Parce- 
oe being Mer cannot tung Trover againſt another; if he does, it is good 
Trover a= WTvidence upon Not gutity: But if one Jointenant bings 
Fiat bie. Troper againſt a Stranger, in that Caſe the Defendant may 
ompan'®", plead it in Abatement, but cannot take Advantage of it it Evi- 


but may a- 


gainſt aStran- hence. 2 Lev. 113. Cro. El. 554. 


ger, and it is 
only pleada- 


ble in Abi Blackham's Caſe. Hill. Ann. Coram Holt C. 7. At 
TEA Niſi Prius in Middleſex. | 


(36% TN Trover upon Evidence at a Trial befoze Hole C. J. at the 
Seneence of F Sittings in Middleſex, the Caſe was, The Plaintiff pzoved 
_ 050259" the Goods to be in his Poſſeſſion, and to be taken away by the 
Cauſe within Dekendant: The Defendant ſhewed that theſe were the Goods of 
Ge i Jane Blackbam in her Life-time, and that the Defendant had ta- 
concluſive Ken out Letters of Adminiſtration to her, and ſo was intitied ta 
Evideoce in the Goods: Upon this the Plaintiff proved that ſome few Days 
rd other. bekaze her Death, the was aiually married to him; and in an- 
wiſe of a col · (wer to that it was inſiſted that the Spiritual Court had deter⸗ 
ker. l Mat- qmjnen the Right to be in the Defendant ; fo2 they could not have 
granted Aprwiniftration to the Defendant, but upon ſuppoſing 

there was no ſuch Marriage, and that this Sentence being of a 

Matter within their Jurisdifion was concluſive, and could not 

be gain ⸗ſald in Evidence. Et per Holt C. J. A Batter, which 
has been direckly determined by their Sentence, cannot be gain- 
mid: Their Sentence is conclufive in ſich Caſes, * 
| 4 | vi⸗ 
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Evidence ſhall be admitted to pꝛobe the contrary ; but that is to be 
intended only in the Point direly tried; otherwiſe it is if a colla⸗ 
teral Matter be collefed 02 inferred from their Sentence, as in 
this Cale, becauſe the Adminiſtration is granted to the Deken⸗ 
dant, therefoze they infer that the Plaintiff was not the Jnteſtate's 
Husband, as he could not have been taken to be, if the Point 
there tried had been married oz unmarried, and their Sentence 
had been, Not married. 


Lady Dowager Lindſey werſus Lord Lindſey. Mich. 
| 8 Ann. B. R. | | 


F7 Ejectment the Plaintiff made Title by a Recovery in + 
Dower, and p2oduced in Evidence the Reco2d of the Judg- Title, Reco- 
ment, the Habere facias ſeiſinam, &c. The Defendant offered to — _ 
prove a Term of ninety-nine Pears ſubſiſtſng, and that pꝛioz o 
to this Title, but it was diſallowed ; fo2 if he had pleaded this in prove a Term 
Bar of the TUrit of Dower, yet the Plaintiff muſt have reco- r cle 
vered with a Ceſſet executio, and the Defendant had a p20- of Dower, 
per Time to have pleaded it then, and has flipp'd his Oppoztunt- and diſallow- 
ty: Allo a Chattel-Jntereſt was at Common Law bound by an 
Recovery in a real Action, ſo that the Demandant had an imme⸗ 

diate Execution, without Regard to the ſubſſting Term: and 

tho' by the Statute H. 8. a Termoz map falſify; pet it muſt be 

the Termoꝛ himſelf, and not another fo2 him. 


Savage's Caſe. Coram Trevor C. 7. At Niſi Prius. 


1˙ Aſſumpſit upon a Note foz 101. 158. given by the Defen- 0. 
dant to the Plaintiff, and Non Aſſumpſit pleaded, upon Trial cion after O- 
the Plaintiff pzoduced and p2oved the Note. The Defendant in cigio®!, in fo- 
diſcharge of himſelf pꝛoduced the Recozd of a fozeign Attachment, ent brought 
wherein the ſald Debt was attached by the City-]Noceſs fo2 the before Origi- 
Satisfa#fon of a Debt demanded there of the Plaintiff, and wag 5 i * 
there condemned: And it was ruled by Trevor C. J. That this — 
was a good Diſcharge ; but that if the Plaintiff in this Aﬀton fir. Vide ante 
could have ſhewed the Oziginal, wherein he declared to be p2ece. ©2** 
dent to that Attachment, ſo that it had appeared that this Court 

was poſſeſſed of an Action fo2 the Demand of this Debt befoze it 

was attached, then ſhould the Plaintiff have recovered his Debt 
notwithſtanding ſuch Evidence; but the Declaration in the Re- 

coꝛd here was betwirt the Time of the Attachment and of th 
Condemnation. 
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de verſus Layficld, & al. Coram Holt C. 7. At 
. Niſi Prius. 


wi?) FR an Adion on the Caſe fo Money had and received to the 
Plaintiff goes & Plaintiff's Uſe, it appeared upon Evidence, that Layfield 
upon theCre- and the other Defendants were Bankers and Partners, and that 
kanmers the the Plaintiff had given Layfield 208. fo: which he received a 
AQ of one is Ticket in the Double-Erchange Lottery, and Layfield undertook 
nv. to Pap what Benefit ſhould happen thereupon : That the Ticket 
ether, unleſs Täme UP à 40 J. Benefit, and koz that Boney the Ackion was 
ve vews » byouight 5 and it was objefted ko the Defendants, That the 
Aﬀion was dyought againff Layficld and his Partners, and it din 

not appear that any had undertaken to be Truſtees in the Lottery 

but Layfreld, and therefoze he only ought to be charged, and not 

his Partners; to which Holt C. J. anſwered, That it appeared 

they were Partners in their Trade, and Goldſmiths, and the 
Adventurers put their Money in upon the Credit of the ſeveral 
Goldſmiths, that had undertaken to pay the Benefits, and it 

ſhould be pꝛeſumed the Ack of Layfield was the Ad of the other, 

ndnd ſhould bind him, unleſs he could ſhew a Dilclaimer, and a 


Refuſal to be concerned in it; and acco laintiff had a 
Gerdi tos fozty Pounds, EE Wn 


Excommunicato Capiendo. 


King verſes Fowler. Mich. 12 Will. II. B. R. 


taken and in Cuſtody by a Urit of Excommunicato ca- ct cspien- 
piendo, and the Ercommunication was in the Writ re- do fro gui. 
cited to be pro — cauſis ſubtractionis decimarum 54 ſubtra-. 
five aliorum Jurium Eccleſiaſticorum, and becauſe this Return was ion. deci- 
incertain, the Court was moved that he might be diſcharged; 1 
and the Queſtion was, Whether this Return was fncertain, and Galt. qusſh. d 
whether that Jncertainty would viciate the CUrit, &c? And the fr loc. 
Court reſolved, 3 

iff, That the Return was uncertain; fo2 that the alia Jura 
might be ſuch Patterg as were out of their JurisdiFion, and 
they ought to ſhew the Matter was within their Jurisdiion ; fo 
22 King's Courts are to be Judges, and not they 

2dly, The Cauſe of Ex communication muſt be ſet fozth in the C. nad, 
TUrit. At Common Law the Writ De Excommunicato capien- in the Wie 
do was always general pro contumacia not containing a ſpecial ſince the Stat. 
Cauſe : And the QUrit was returnable in Chancery, and founded * l 
on a Significavit 02 Certificate of the Biſhop, which Certificate 
ſet fo2th the Cauſe befoze, and the Party could not be diſcharged 
but by Superſedeas in Chancery, if the Cauſe were inſufficient : 
But now the Cauſe muſt be ſet fo2th in the TUrit De Excommu- 
nicato capiendo it ſelf, becauſe by the Stat. 5 El. the Writ is 
made returnable in this Court, which would be to no purpoſe, if 
the Cauſe were not to be ſect kozth in the TUrit, and this Court 
Judge of that Caule. . 

3dly, The Court held they might diſcharge the Party upon the 
Inſifficiency of the Return: Bekoze the 5th Eliz. there were no 
Dllcharges in this Court on Excommunicato capiendo's, but 
where a Man was excommunicate pending a Pꝛohibition: Now 
the Caſe is altered, fo2 this Court map quaſh the TUrit of Ex- 
communicato capiendo 02 award a Superſedeas, becauſe this 
Court are Judges of the Cauſe and have it befoze them, and the 
Party cannot go into Chancery fo2 a Superſedeas now, becauſe 
the TUrit is returnable here. ge: 


O; a Habeas Corpus the Return was, That Fowler was 6,7. 
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Accowdingly the CUrit was quached and this Special Entry 
made on the Habeas Corpus, viz. That the Party wag diſcharged, 
becauſe the Writ De Excommunicato capiendo was quathed, 


Domina Regina verſus) Hill. Pal. 13 Will. III. B. R. 


(2) Na Urit of Excommunicato capiendo the Recital of the Signi- 
ficavit was, That he was excommunicated fo2 not paying the 

Coſts in quodam negotio puerorum educationis ſive inſtructio- 

nis ſine aliqua licentia in ea parte prius obtenta, and the Writ 

was quaſhed fo2 Jncertainty, becauſe it might be a Teaching to 

fence 02 dance, and not Letters. | | 


Domina Regina werſus | the Biſbop of. St. Davids. Mich. 
JJ _ © tn 


11 429 * F ÞE Dekendant was taken upon a TUrit of Excommunicato 
Excommuni- capiendo, and being in Cuſtody in Newgate pꝛaped a Ha- 
cato capiendo beas Corpus, and was bought into Court thereupon, and it ap⸗ 
into BR. ur Peared by the Return, that the Writ of Excommunicato capien- 
by Habezs do was not yet returnable : And the Court held, 1ſt, That one 
Corpus, and taken on a CUrit of Excommunicato capiendo cannot come into 
fore the Re- this Court but by Habeas Corpus, and if he be bꝛought in befoze 
2 2 che the TUrit is returnable, he ſhall not be allowed to plead oz move 
ro” to quach the Writ, Ae p 
Adly, The Writ of Excommunicato capiendo recites the Sig- 
ntificavit, which is in Chancery, but the TUrit is ought into this 
Court, and is inrolled here befoze it goes to the Sheriff, which 
Intollment is to inkozm the Court, that at the Return of the 
Excommunicato capiendo, they may award farther P2oceſs, as 
the Cale requires. 
2dly, Ik by the Recital of the Significavit it appears that there 
was no Caule fo2 the CUrit, the Court of King's Bench may 
9 15 and the Court of Chancery cannot, tho' the Significa- 
vit be there. | 2 win 


9 Regina verſus Sangway. Mich. 1 Ann. B. R. 


(4) & | HE Defenyant was excommunicated pro quadam cauſa 
jactitationis maritagii, and taken upon a Capias with Je- 

nalty, and tyought up by Habeas Corpus; and M:. Cheſhire took 

two Exceptions to the TUrit; 1ſt, That this not being one of 

the nine Cauſes mentioned in 5 Eliz. c. 23. no Penalty ought to 

have been in the TUrit, 2dly, That no Addition was given — 

2 E⸗ 


EX E C UT * 


Derenpant z And the Cqurt, held, That fa2 any, of th 8 
Cauſes mentioned in the Statute. there b ta 1 Capias 
with a Penalty, and be an Addition, in the Wrig ; but in other 
Caſes no Addition was neceſſary, > tho" there Kee wag 6 Pe Prey 

et the Court would, nat vilchacne the Par Patch 

© wins the Penalty only; tho' the 1 55 was taken to be 
—_— heretofoze : But that fo2 the TUant of Addition in caſes 
— that was neceflary, the Party ſhould be diſcharged upon 

otion; 
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ſent to the 


King vetſus Ayloff Trin. 1 W. & M. B. R. 
E brought g Writ of Errgz to x n ga Exc | 
E. J. doußten whether it lay fq2 the Eregytoz? Foz by Frier to re. 
nag Blood and the Land is reſtgzed, 9 1 
ton of the Teſtatoz, and not by the Attainder; But the othe 
thiee Juftices againſt him 3 he is rg to the {rats an 
Whitchall verſus Squire. Paſ 2 W. & M. B. R: 
[3 an Action of Trover by the {Plaintiff ag Adminiſtxatoz of J. M. 
tial Qerdif, viz. That J. M. was en of Orbit | WP bring rove 
put him to the 5 by pate, gn — 1 5 
n 
dant to bury J. M. decently, who 1 Hp 0 Mr ID Defcndaacs, 
out 23 1. therein, whereupon the Plaintiff agreed, Lig fg 
Charges, and fo2 13 1. Refidue cs gave him hts 17 granted. G. 
terwards the Plaintiff took out Adminiſtration, and now bzought 


Attainder of Hf fon of his Teſtato2, and may bring 
no Advantage to him, and the Soods mere fazfetten by the Tonpi⸗ Tetacor. 
map have Loſs thereby. Vide 3 Cro. 237, 275, 558. 

foz a Seſding, on Not guilty pleaded Ze 2 ſound 2 72 Ste 
befoxe ene gra d the Del 
115 *. 5 fore Ad mi- 
fendant ould have the Hoſe in part Bs niſtration 
Trover koꝛ the Þozſe 3 and Holt C. J. was of Opinion _ ne 


| 
| 
| 
| 


296 E X E C UT 1 


Action well lay; fo2 that the Defendant was a tozt Erecutoz, and 
the Plaintiff's Conſent, when he had nothing to do, would not alter 
the Caſe ; foz if he had then releaſed, yet he might have taken 
Adminiſtration, and bzought an Acklon afterwards ; but Dolben 
and Eyre Juſtices contra, and the Defendant had Judgment. 


Shelley's Caſe: Trin. 5 W. & M. B. R. 


nals E 1 an Action upon the Caſe againſt an Erecutoz, upon Plene 
Vidence 


upon Plene 


Adminiſtra- C. J. ff, That the Plaintiff muſt p2ove his Debt, othcrwice 

vit. he ſhall recover but a 1d. Damages tho' there be Aſſets, fo? the 
Plea only admits the Debt, but not the Quantity. 2dly, That 
all ſeparate Debts mentioned in the Inventozp chall be counted 
Aſſets in the Executozs Hands; fo2 that is as much as to ſay 
that they may be had koz demanding, unleſs the Demand oz 
Refuſal be pzoved. zdly, That fo2 ſtrineſs no Funeral Expen⸗ 
ces are allowable againſt a Creditoz, except fo2 the Coffin, Ring⸗ 
ing the Bell, Parſon, Clerk and Bearers Fees, but not fo2 
Pali o2 Oznaments. 


Harding verſus Salkill. Mich. « W. & M. B.R. 


(4) IN Debt against the Defendant as Executoz, the Defendant 
Debt againſt Y pleaded in Bar, That he was Adminiſtratoz relying upon 
3 Dy. 305. pl. 61. But the Court held it no Plea in Bar; fo? if 
Adminiſtra- an Action be bzought. againſt an Adminiſfratoz by the Name ok 
B is not 12 Executo2, and Judgment had therein, this Judgment may be 
Abatement. NN in Bar to another Acton brought againſt him as Admint- 

ato?. * n 


Newton verſus Richards. Paſ. 6 W. & M. B. R. 
N r 


San Pe QCIRE FACIAS upon a Judgment againſt the Teſtatoz was 
on 2 Judg- nom (ited againſt his Executoz, who pleaded Plene Admini- 
ment agpinf ſtravit & nulla bona die impetrationls primi brevis de Scire Fa- 
che Tenor: cias nec unquam poſtea. The Plaintiff demurred ſpecially, and 
niſtravit fhewed fo2 Cauſe that the Defendant did not ſhew how he had admi⸗ 
wichour  niftred, and had Judgment; fo2 againſt a Judgment he ought to 
is ill os ſe. WW HOW he adminiſtred, but it had been good upon general De- 
cial Demur- Miitter. Vide Mo. 158. All. 48. 3 Keb. 258. 2 Keb. 736. 
Of. 3 Cro. 575. 2 | | 


adminiſtravit pleaded, thzee Points were declared per Holt 
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. EE ee T7 


” ” * * 


r 8 _— 


— 


EL 


* 


555 


— 


Billinghurſt verſus Speerman. Paſ. 7 Will. Il. B R 


Tf an Executo2 has a Term, and the Pꝛemiſſes are of lefs Aa- (6 

lue than the Rent reſerved thereon, in an Aﬀion brought . for 
againſt him in the Debet and Detinet, he may plead the ſpecial cor may plead 
Matter; viz. That he has no Aſﬀets, and that the Land is of no Aﬀſetsand 
leſs Ualue than the Rent, and demand Judgment if he ought not a ar or 
to be charged in the Detinet tantum. This Holt C. J. ſaid wag 1:6 Value 
his Opinion, and that Hale was of the ſame Opinion, and it wag ntbekent. 
but reaſonable, becauſe an Executoꝛ could not waive fo2 the Term 


one ; ko; he muſt renounce the Executozſhip in toto oz not at 


+ 


Williams verſus Crey. Paſ. 7 W. 3. B. R. Vide this Cale in 
| Title An ſar le Caſe. Pl. 2. Pag. 12, (7) 


Fooler verſus Cooke. Mich. 7 Will. III. R R. 


TILAINTIFF brought Aſſumpſit againſt the Defendant as (38) 

| Executo2 ; Defendant Petic judicium ſi ipſe ad billam præd. <q ol 
reſpondere debeat quia dicit, That Adminiſtration was granted cucor, Pics 
to him, in which Caſe he ought to be ſued as Adminiſtratoz and bac be is | 
not as Executo2, and concludes Petit judicium fi ad billam præ- tor, need not 
dict. reſpondere compelli debeat, &c. The Plaintiff demurred, and traverſe that 
it was objefed, firſt, That he had not traverſed abſque hoc, that 1 intermed- 
he adminiſtred as Executoz. 2 Brownl. 184. Sed non allocatur : Adminiſtra- 
F02 it is better without a Traverſe, and the Plaintiff's Declg: tion granted. 
ration is well confeſſed and avoided; fo2 an intermeddling with | 
the Goods intitles the Plaintiff to an Aﬀton againſt the Defen- 

dant, and now he has ſhewed the Cauſe of his intermeddling, and 

upon what Account, which, if true, he ought to be charged ac- 
codingiy; tis true, if he intermeddled befoze Adminiſfration, he 

may be charged as Executoz of his own TUrong, but that ſhall 

not be intended; koz all Acts are intended to be rightful till the 

contrary appears; and if the Caſe were ſo, the Plaintiff ought 

to reply it: A Traverſe would be impertinent, fo2 tho* the De- 

claration ſuppoſes an intermeddling, yet it does not ſuppoſe hom 

no? in what manner, and to deny an intermeddling as Executoz de 

ſon tort, is to traverſe that which is not alledged. Et per Holt 

C. J. The Difference is between ſuing one as Executoz, as in 

this Caſe, ko then there needs no Traverſe, and ſuing one as 
Adminiftrato2 to J. S. fo2 then, if the Defendant pleads he is an * x — 


Executoz, he muſt go on and traverſe abſque hoc that the ſald tor, muſt cre. 
J. S. died inteſtate; and the __— is, becauſe, unleſs there was verſe the dy. 
q a 


ing Iateſtate. 
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a dying Inteſlate, no Action can be bzought againſt one as Admi⸗ 
niſtratoz, and to ſay he was made Executoz, is by Jmplication 

only an Answer to the dying Inteſtate. 2dly, Twas objeted, 

hat the Bill could not be abated upon the Concluſion of this 

2g, which was to the Jurisvickion of the Court and not to the 
. Bill; and the Court inclined that every Plea ought to have its 
| Touct on, and that they 4 not to abate the Plaintiff's 


| & 02 Bill in this Caſe, the Defendant had not pꝛay⸗ 


” 


Powers verſus Clerk. Trin. 9 Will. III. B. R. 


(9) pe Plaintiff brought Debt upon an Obligation againg 
88 | the Defendant as Executrix of J. S. The Defendant plead- 
J Plea char Ed that J. S. dien Jnteſtate, and that Adminiſtration was cont- 
3.5. dc I- mitted to her Se pet. judicium fi ipſa ad billam prædict. reſpon- 
be js Adi. deredebeat, &c. Upon this the Plaintiff demurred. and inſiſted that 
niſtrator, he the Defendant ſhould have traverſed, abſque hoc that ſhe inter- 
need not ere: meddled bekoze Adminiſtration committed to her; fo2 if che did, 


verſe that he 


intermeddled the made her ſelf liable ag a tozt Executrix, and cited 3 Cro. 566. 


before Admi» 810, 102. 3 Leon. 197. Yelv. 115. Brownl. 97. Holt C. J. & 


nine. Cor. Such a Trgverle had been ill ; foz ſuch intermeddling is 
not alledged, and the Defendant ought not to traverſe that which 


the Plaintiff voth not alledge in his Declaration. 
Aton verſus Sherman. Mich. 9 Will. III. B. R. 


Co). EBT upon, a Bond againſt, an Executo2 the Defendant 
2 pleaded ſir n Judgments foz 1001. each, and that he 
ments is a hid not Allets ultra 10 J. which was bound by them; the Plaintiff 
* 2 of replied ſeueralip as to five of the Judgments, that they were kept 
above five, Un. Foot by Fraud, and, pꝛaped Judgment fo2 his Debt and Da⸗ 
and if the Re- Mages in the Concluſion ok each Plea; and as to the ſirth. he 
—_—_ ed that. the DEG had Aﬀets, ultra the 10 l. ſufficient, 
upon the &c. Et hoc, petit quod inquiratur per patriam. Et per Holt 
pars 1p mark C. J. it was adjudged, firſt, That the Plaintiff may reply ſeve- 
ic is ill. küſſy as to each, and that it is at his Election to reply to all, oz 

ſame, 02 any one ot the Jungments ſet up by the Executoz. But, 
2dly, That: the Plaintiff s Replication is wrong in this, that he 
pleaded as to tive Judgments per fraudem, and as to the laſt, 
that he has Aſſets ultra, concluding to the Country; fo2 when a 
Man. pleads.fir Judgments, he confeſſes Aſſets fo2 above five, ſo 
that it is an, Megation, of what is already confefſed, and dziving 
hum to an unneceſſary Jfſue-thereupon; but becauſe there are Pꝛe⸗ 
cedents. this Map, as 1 Saund. 336. the Plaintiff had leave to 
dilcontinue, | f 
1 O- 
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Dominus Rex verſus. Sir Richard Raynen Mich, 
ein 1 10 Wil IL B. K. 1 


Mandamus iſſued to grant Pꝛobate of the TUill 3 the Oꝛdi⸗ "T&F, 
N mary returned, That the Ereeutoz was an abſconding Per- 2%" . 
ſon, incapax, 8&c. And this Return was held inſyfficient;-fo2 that Probate co an 
there is a Mill is admitted, and ſince the Teſtatoꝛ has thought the * 
Executoꝛ a pzoper Perſon to be intruſted with his Affairs, the Ox pax. 
dinary cannot adjudge him otherwiſe upon a Diſability by the Ca- 
non Law, fo2 that is not admitted here, but as far as it has 
been received from Time immemoztal ; Per Holt C. J. and a pe- 
remptozy Mandamus was granted, i 
Neither can the Oꝛdinary inſiſt upon Security from the Execu⸗ 
toꝛ ; fo2 the Teſtatoz has thought him able and qualified, and he 
has a tempozal Right which he cannot ſue fo2 befoze Pꝛobate; 
and there have been no Pꝛecedents no2 Pꝛactice of this Mature. 


ki aqut Siu mined 
Wankford verſus Wankford. Intr: in C. B. Mich: 
11 Will. III. Rot. 311, 312. & Intr. in B. R. Hill. 
1 Ann. Rot. 484. wo N 


1 * an Action of Debt upon two Bonds, one fo2 240 l. dated (1: 

1 Nov. 24 Car. 2. and the other fo 8001. dated the zoth of Oe g is | 

January the ſame Pear, by Elizabeth Wankford, TUivow, Adm: tor to 0v1i- 

niſtratrix with the Mill annexed of Thomas Shelley, againſt Ro- Eee on ad- 

bert Wankford, Son and Þeir of Robert Wankford the Dbligo?; fame of the 

by which Bonds the Obligoz bound himſelf and his Heirs, Goods, but 

Sc. The Defendant pzayed- Oyer of the Letters of Avminiſtra- aon, age 

tion, and therein appeared the Till of Thomas Shelley, in win, «na 

which was this Clauſe: And 1 do hereby ordain and make vis. The 

the ſaid Robert WWankfow my Son in Law (who was the Obli- guicbed, and 
go) full and ſole Executor of this my laſt Will, to pay my the Admini- 

_ Debts and Legacies; and after the oO of the Letters of —— 
Adminiſtration pleaded in Bar, That Thomas Shelley the Obli⸗ annexo can 

gee, the 13th of July, zoth Car. 2. made his Till, and Ro- have no 

dert Wankford the ©bligo2 in the ſaid Bonds, his Executoꝛ, and $2 for it 

afterwards, viz. the 2oth of July the ſame Pear died, after whoſe 

Death Robert the Obligoz took upon him the Burthen of the 

Execution of the ſaid Mill, and adminiſtred divers Goods and 

Chattels which were the Teſtatoz's at the Time of his Death, 

and afterwards, the 17th of Auguſt 1686. Robert the Father made 

his Will, and made the Plaintiff-his Executrix, and afterwards the 

ſame Day died, after whoſe Death the Plaintiff took upon her the 

Burthen of the Execution of the laſt mentioned TUill, and * 
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it long befoze the G2ant of Adminiſtration above ſet kozth; the 
Plaintiff replied Proteſtando, That the Defendant's Plea is in: 
ſuffitient ko; Cant of alledging that Robert the Obiigo? pꝛoved 
Shelley's CUill, oz that Elizabeth the Plaintiff pꝛoved it, and 
that. it does not traverſe o2 deny Niſi argumentative, that Shel- 
ley died inteſtate; pro placito ſhe ſays that Robert the Obligoꝛ 
never proved the (Mill of Shelley, but Died ſoon after him with: 

bout proving the Will ; and that it is true, That the Plaintiff was 

made Exeruto of the ill of Robert the Ddligoz, and after his 

Death p2oved-it, and toon upon her the Execution thereof; and 

fatther ſays, That bekoze the poving of the Will ok Robert the 

Obligd? by her, as akozelald, oz the Adminiftration of the Goods 

of Shelley to her committed, viz: The 31\t of July 1689, the 

' refuſed befoze the Odinary to p2ove Shelley's Will,” oz to admini. 

ſtet as Exrtutrix to him, whereby Shelley died inteſtate, and Ad- 
niinſftration of his Hoods atiy Chattels was committed to the 
Plaintiff, and that Tho. Shelley left no @vovs and Chattels ſuf- 

ficient ad ſatisfaciend. ejus debita & ſeparales denar. ſummas per ip- 

ſum diverſis perſonis debit. & ſolubiles & adhuc inſolut. exiſten. præ- 

ter debitum prædict. ſuperius petit. ac ei debit. per & ſuper ſcripta 
Obligatoria prædict. To this Replication the Dekendant demurred 
generally, and the Plaintiff joined in Demurrer, and Judgment 

was given in C. B. fo2 the Dekendant, and the Plaintiff bzought 

a Writ of Erro2 upon that Judgment in B. R. and afligned the 

general Erro2s, and after the Cauſe had been ſeveral Times ar: 

Kued, the Court delivered their Opintons ſeriatim, that the Judy: 

ment ought to be affirmed : Gould. J. ſaid, That the Caſe was in 

ſhozt, Shelley the Oblinee makes His Mill, and makes Robert 
Wankford the Dbligo? his Erecutoz, who dies without pꝛoving 

bis Mill, and makes his TWife the Daughter of Shelley his Ere: 

cutrir, who pzoves the Till, and alſo takes Adminiſtration to 

Shelley her Father with his TUM Ahnered, and whether this be 

a Releaſe of the Bond, was the Queſtion: He ſaid that if R. W. 

had Þ2oved the Till, then that had been clearly a_Releaſe, fo? it 

was agreed, That if the Obligee makes the Obligo2 his Erect» 

toꝛ, and the Obligoꝛ pꝛoves the Mill, it is a Releaſe ; but the 

Where ſeve. Durftion is, Whether the Dbligor's not pzoving the Will will 
ral ore jointly alter the Caſe, and he ſaid that he thought it did not: He put the 
and ſeverally Caſes of 20 E. 4. 17. a. Br. Exec 114. 21 E. 4. 3. 81. Plowd, 
Obligee ebe 184. That if ſeveral Obligozs are bound jointly and ſeverally, 
makes one of And the Obligee makes one of them his Erecutoz, it is a Releaſe 
che Obligors ok the Debt, and the Executo2 cannot ſue the other Obligo? : 
either ſole or S if the Dbligee makes the Dbligo and J. S. his Executoꝛs, 
jy * altho' the Obligee never adminiſters, pet the Adion is gone fo? 
Debt“ i, fe. kber ; and altho the Obitgoꝛ dies and makes an Executoz, the 
leaſed, tbo* Other Co executoꝛ of the firſt Teſtatoz who ſurvives, ſhall not 
the Oblieor habe an Aiﬀtton againſt the Executoz of the Dbligoz ; he ſaid that 
Hiſtecs. 4 | | this 
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this Caſe was ſtronger; that it appeared here that tho' tbe Exe. 
cutoꝛ had not pꝛoved the, Will, yet he had adminiſtred, and by 
that Means had pat it out of his Power to refuſe the Executo2- 
ſhip, and that the pꝛoving the Will was anly to ſignify to the 
Spiritual Court that there was a Mill, becauſe, in Cale there 
was none, then there was a dying Inteſtate, and the Commil⸗ 
ſion of Adminittration belongs to them. He ſaiv, That an Exe⸗ 


cuto2 is a compleat Executo2 to all purpoſes but bzinging of Execuror is 
complear Ex- 
ecutot before 


Aﬀion, map be ſued, may alien, oz give away the Soods 02 other- probe fo. 


wiſe intermeddle with them, and foz- this he cited Plow. 2.80. al purpoſes. 
ut bringing 


Attons,. befoze Pꝛobate; that befoze Pꝛobate he may releaſe an 


5 Co. 28. a. 1 Mod. 213. and he (aid that this would be the Di⸗ 
verſity, That if the Executoz refuſed the Executozſhip, then he 
refuſed to accept the appointing him Executoꝛ as a Releaſe, and by 
Conſequence the making him Executoꝛz will have no Operation; 
but ik he does not refuſe the Executozchip but adunniſters the 
Goods, then that will be a Releaſe; and he cited alla the Caſe 
of Abram verſus Cunningham. 2 Lev. 182. 1 Ven. 303. where it 
was reſolved, That Adminiſfration committed where there was a 
CUtll and an Erecutoz, tho' the Will wag concealed, was void, 
and that it was all one, tho' the Erecuto2 of the Mill, when 
it did appear, refuſey to tntermeddle, He ſaid, That if there 
were ſeveral Executoꝛs, and all died befoze Notice of. the CU ; 
yet this making the Obligoꝛ Exrecuto2 would amount to a Re- 
leaſe. That there was no Caſe erp2eſs in Point, viz. That it 
is a Releaſe where the Executo2 never pꝛoves the (ill, but that 
it is cited, being put generally without mentioning whether the 
Tul was p2oved oz not, and that upon ſuch a general putting 
and agreeing it to be a Releaſe, it is to be concluded that there 


— 


Actions. 


is no Diverſity, That where the Erecuto2 does adminiſter, 


which he appears to have done in this Caſe, and by that has put 
it out of his Power to renounce, it will be a Releaſe, like the 


Cale in 3 Co. 26. b. A. makes an Obligation to B. and dellvers Obligerion 
to C. to the uſe of B. tis the Deen of A. immediately, but B. hege 
may refule it, and by that the Bond will loſe its Fo2ce 3 ſo of a uf of B. 5 


Gift of Goods and Chattels, if a Deed be delivered to the Ale P<cd till ö. 


of the Donee, the Hoods and Chattels are in the Donee imme. refuſes. 


diately befoze Notice 02 Agreement; but the Donee map retule, 
and by that the Pꝛoperty and Jntereſt ſhall be deveſted. 

Powys J. ſaid, That an Erecuto2 is a compleat Execiito? as to 
every Jntent but bzinging of Aﬀions befoze Pꝛobate, ſo that he map 
teteaſe a Debt due to the Teſtatoz, afſent to a Legacy, intermeddle 
with the Goods of the Teſtatoz; and he cited, beſides the Books 
alteady cited, 36 H. 6. 7. Dy. 367. and argued from the Foꝛm of the 
Pꝛobate of the Mill; but an Adminiſtrato2 cannot ai befoze Let ; 


ters of Adminiſtration granted to him: He ſaid, the Executoz by 


ating would become liable to the Suits of all the Crevitozs 5 


R 42s ect ea, 3 S 
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the Teſtiſfo2 befoze Pꝛobate, which R. W. the Exetutoꝛ in the pꝛe⸗ 
ſent Caſe had made himſelf liable to by adminiſtring the Goods 
of the Teſtatoꝛ, and therefoze accozding to the known Maritim of 
the Law, Qui ſentit onus ſentire debet & commodum, that this 
would amount ta a Releaſe of the Debt without Pꝛobate; he cited 
the Caſe of Abram verſus Cunningham, and the Opinion of 
Twiſden (which is remembzed in the Repozt of that Caſe in 


x Ven. 303.) which Opinion was alſo cited by Gould J. in his 


Argument, That tho* the Erecutoz Debtoz refuſes, pet the 
Afton is gone, and the Adminiſtrato2 cannot ſue him, but he 
ſecmed not to rely upon it, but ſaid it differed much from this 
Cale: That here H. ſhould have a Burthen, ſuch as an Executoꝛ 
is put upon whether he would oz no: Me ſaid, That the Diver: 
ſity would be where the Erecuto? did aiually refuſe befoze the Oz: 
dinary, and where he did not afually refuſe, but only did not in- 
termeddle with the Adminiſtration; in the firſt Caſe it would be 
no Releaſe, but it cannot be otherwife in the ſecond, and moze 
clearly fo, where the Erecuto2 did intermeddle with the Admini- 
ffration as he did in the preſent Cale, 
Powell J. ſaid, That the Caſe was, the Obligee makes the 
Obligoꝛ his Erecuto2 who dies befoze he pꝛoves the Till; and the 
Queſtion is,Whether the Debt be extinct oꝛ the Adminiſtratoꝛ of the 
Obligee mayſue the Heir? Me cited the Cale 21E.4.4. Ik the Debtee 
makes the Debto2 and another his Executoꝛs, altho the Debtoz 
never adminiſters, yet the Aﬀton is loſt fo2 ever, and ſaid it was 
agreed on all Hands, That if the Executoꝛ had pꝛoved the Mill, 


the Adion had been gone, and that the Cale 21 E. 4. had been con- 


firmed ſince by many Authozities, and that none of thoſe Autho- 

rities take any Notice of the Pꝛobate of the Mul, and if there 

were any ſuch Diverſity, it could not but have been taken Notice 

of in ſome of them; but the Reaſon that they go upon is that a 

- perſonal Aﬀfon once ſuſpended by the Ack of the Party, is gone 

. fo ever, and tho' in ſome Caſes it may be ſuſpended and re- 

vive again, yet never where that Suſpenſion is from the Ad of 

the Party. He ſaid, That ſome Books ſay the Aﬀion is gone, 

ſome ſay the Debt is gone, and ſome ſay the Debt remains; but 

they will all be reconciled by this, That the Debt will be Aſſets ; 

he ſaid he could not ſee how the Pꝛobate of the CUill altered the 

Caſe ; foz the Executo2 has aſſented to the Erecutozthip by inter- 

meddling with the Goods, and the Ack of the Dꝛdinary his no 

Effect; becauſe the Owinary has no Right in any Caſe where 

there is an Crecutoz, and all the Erecutoz's Right is under the 

Executor {QU(lill, and all that Right that he hath, he has by the Till. He 
may cor» is in Poſſeſſon of all the Teſfatoz's Goods befoze Pꝛobate, and 
Addon before MAP bang Trover oz Detinue ; ſo he map avow fo2 Rent where 
any 1 hog A Reverſion fo; Pears comes to him from his Teſtatoꝛ: But tho' 
$E. 4.47. be May commence an Aion befoze Pꝛobate, yet he cannot indeed go 
n | on 
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on with the Adton 3 fo2 when he comes to declare, he muſt p2o- 


duce in Court the Letters teſtamentary; but now ik Pꝛobate were 
neceſſary to make him an Executoz, he could not bzing the Aﬀion 
without Pꝛobate, as is evident in the Cale of an Adminiſtratoz, 
in which Caſe there is no Right till Adminiſtration committed; 
fo2 till then the Adminiſtrato? cannot bzing an Afton; but in the 
Caſe of an Erecutoz, the not pꝛobing the Mill is only an Impe⸗ 
diment to the Aﬀfonz but the Right of Action is the ſame befoze 
Pꝛobate as after; and the Reaſon why an Executo2 cannot 


go on befoze Pꝛobate is fo2 the inkozcing of Pꝛobates, as is 


ſaid in Hutton 31. becauſe upon Pꝛobates there are Inventoztes 
erhibited and other a#s done by the Erecutoz, which are fo2 the 


Benelit of the Creditozs of the Teſtatoz. He ſaid, That it Ad- where Ad. 
miniſtration of the Goods, 8c. of the Obligee was committed tg miniſtration 


is committed 
to Debtor, 


tinguiſhment of the Debt, but the Reaſon of that is, becauſe the the Ag ion is 
Commiſſion of Adminiſtration is not the Ac of the Dbligee, and only ſuſpend- 
ſo is 8 Co. 136. Sir John Needham's Caſe; he ſaid, That unleſs * 


the Obligoz, that was but a Sulpenſion ol the Aﬀton and no Ex⸗ 


the Executo2 pꝛoved the Till, he could not continue the Execu⸗ 
tozſhip, and ſo is Dy. 372. That in ſuch Caſe, Adminiſtration 
de bonis non muſt be committed; but that Cale was the firſ> 
Caſe of it, and it appears by the Caſe in 1 Leon. 271. (where 
Debt was bzought againſt one as Erecuto? in ſuch a Caſe, and 
the Defendant pleaded in Abatement of the Writ, That he was an 
Erecuto2 of an Executo2, and therefoze ought to have been ſa 
ſued, and not as an immediate Erecuto2 ; and the Plaintiff re- 
plied that the firſt Executo2 died befoze Pꝛobate, and the Mrit 
was awarded to be good) that there was no Notice taken 
_ amongſt the Lawyers of that Opinton, and indeed the Opinion 
ſeemed to have p2oceeded rather from a Compliance with the 
Cſage of the Spiritual Court, than from any G20ound in the 
Reaſon and Nature of the Thing; fo2 the Power the Executoz 
bas of making an Executoz to the firſt Teftato2 is by the Mill 
of the firſt Teſfatoz, and not at all from the At of the Dwdinary, 
and it is by an implied Power given to the firſt Executoz by the 
Will of his Teſtatoz, and ſo is Plowd. 290. a. All the Intereſt 
of the Adminiſtrato2 is from the Oꝛdinary, but all an Executoz g 


Intereſt is from the Teſfatoz. Me ſaid, That this Ertinguiſh- where deve. 
ment was not wought by May of actual Releaſe, becauſe then or is made 


xecutor, the 
Debt is ex- 


the Debt by the Mill, and where that Debt, oz any Part of it ig cioguiſhea, 
erpꝛelly deviſed by the ill to pay a Legacy, it will be Aſſets to verbs WI 


of Releaſe, 
but Legacy 3 


the Debt could not be Aſſets; but by May of Legacy o2 Gift of 


pay ſuch Legacy, becauſe the Teſtato2 did not intend to extin⸗ 


guich the whole Debt, and ſo is the Caſe in Yelv. 160. but where od ic is A. 


there is no ſuch ſpecial Deviſe, the Debt ſhall be extinguiſhed nat. 


withſtanding any other Legacies, In 1 Ro. 920, 921. it is given 


as the Reaſon why the Debt remains Aﬀets in the Hands E the 
1 re- 
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Executoz, that it is extini only by the TUtill. A Man cannot in 
_ ftrifineſs make a Releaſe by TUill, but the Debt will be ertin⸗ 
if Obligee is Fuiſhed in ſuch Cale with the Diverſity before taken 2 He ſaj, 
made Execu- That there would be a great Diverſity where the Obligee made 
cor d the Dbligoz Executoz, and where the Obligor made the Obllgee 
chere is not his Executoz, fo2 in the laſt Caſe the Debt is not ertinc, but 
Aſces,bemy only upon ſuppoſal that the Executo2 has Aﬀets, which he may 
© retain to pay himſelf ; fo2 tho the Obligee may give the Obligoz 
the Debt, pet that will not hold vice verſa, but in Caſe of Fai⸗ 
lure of Aﬀets the Erecutoz may ſue the Heir: Indeed where the 
Executoz has Aﬀets, the Debt is gone, but that is becauſe he 
may retain and pay himſelf, and fo is 12 H. 4. 21. Ploy, 
185. b. But if he has no Aﬀets, the Aﬀton is never ſo much ag 
ſuſpended, fo2 the Erecutoz may ſue the Heir at the very Day, 
and ſo it is not within the Rule of a perſonal Aﬀton once ſu⸗ 
pended, &c. Pe (aid, That there had been an Dbjeftton made 
from the Fozm of the Letters of Adminiſtration in this Cale; 
That the Court does indeed take Motice of the Fozms uſed in 
Where Exe- the Spiritual Court, and where there is no Pꝛobate of the (ill 
cuter dies,not (gg in this Cale) they grant an immediate Adminiſtration, and 
cache tin not an Adminiſtration de bonis non adminiſtratis, which is done 
Eccleſiaſtical here the Erecuto? has actually adminiſtred the Goods of the Te- 
Con oy ſtatoꝛ; but this Foꝛm has not been conſtant, and Adminiſtrations 
Adminiſtra- de bonis non adminiſtratis by the Erccuto2 have been granted 
tion, and not in the foxmer Cale, and ſo it was done in the Caſe of Heydon 
Kc. and Wolfe. Palm. 153. 2 Cro. 614. Hutt. 30. He ſaid, That if 
the making the Obligoꝛ Executoꝛ did extinguiſh the Debt by TUay 
of Releaſe, then it would wozk Nolens volens : But if it took 
effeck as a Legacy, then the Dbligo2 rekuüng the Erecutozſhip 
does alſo loſe the Benefit of what he would have had by being 
Executoz, and conſequently the Debt will not be extinguiſhed: 
But he laid that he would not determine that Point, becauſe it 
appeared upon the Pleading, That the Executoꝛ adminiſtred 
Goods of the Teſtatoz, which is an Agreement to the Erecutoz- 
thip, and ſo ſtrong an one that he could not afterwards refuſe it; 

and ſo the want of Pꝛobate would not alter the Caſe. | 
Holt C. J. The Pleadings in this Caſe are perplered 3 but 
upon the whole Matter the Caſe is but this, viz. R. W. 18 
bound to S. S. who makes R. W. his Executoz, and dies; R. W. 
adminiſters ſeveral Goods, but dies befoze Pꝛobate; the Plaintiff 
takes Adminiſtration to S. S. and bzings an Action on the Bond 
againſt the Heir of R. W. and the Queſtion is, The Obligee 
having made the  Obligoz Executoz, and he having adminiſtrey 
ſome of the Goods, tho' not pꝛoved the TUill, CUhether that will 
amount to a Releaſe ? And J agree it is a good Releaſe as this 

Caſe ſtands. | 


7 There 
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EXECUTOR Ss 


"There have thzee Dbjetions occurred, which render this Point 
conſiderable t - 


iff, That when a TUill is made, and H. Erecutoz thereof, if the 
Executoꝛ does adminiſter, but dies befoze pꝛobate of the Will, an 
immediate Adminiſtration is committed; whereas, if the Till had 
been pꝛoved, the Adminiſtration muſt be de bonis non Adminiſtrat 
by the Execut oꝛ. 


2dlp, That the conſtant Courſe of the Spiritual Court is, where 
the Executo2 dies befoze pzobate, to make the G20und and Foun: 
dation of their granting Adminiſtration to be, becauſe the Exe- 
cuto2 died ante onus executionis teſtamenti ſuper ſe ſuſceptum. 


3dly, That tho' the Erecuto2 does adminiſter, yet if he dies be⸗ 
foze pꝛobate, his Erecuto2 cannot be Executoz to the firſt Te. 
ſtatoz. But notwithſtanding theſe Objefions, J hold that the 
Obligee's making the Dbligoz his Executoz is a Releaſe in tha 
Cale, and that fo2 theſe Reaſons: 


iſt, Becauſe by being made Executoꝛ he is the Perſon, that is 
entitled to receive the Money due upon the Bond befoze pꝛobate, 
and as he is the Perſon that is entitled to receive it, he is alſo 
the Perſon that is to pay it, and the ſame Þand being to receive 
and pay, that amounts to an ertinguiſhment z The Rule does 
not indeed always hold, but is liable to theſe Limitations : 


iſf, Ir the Dbligo2 makes the Obligee, oz the Executoz of the 
Obligee, his Executoz, this alone is no Exrtinguiſhment tho 
there be the ſame Hand to receive and pay ; but ik the Erecuto? 
has Allets of the Dbligo!, it is an Extinguiſhment, becauſe then 
it is within the Rule, That the Perſon who is to receive the Mo⸗ 
ney, is the Perſon who ought to pay it; but if he has no Aſſets, 


then he is not the Perſon that ought to pay, tho' he is the Perſon 


that is to receive it; and to that purpoſe is the Caſe of 11 H. 4. 83. 
and the Caſe of Dorcheſter verſus Webb, 1 Cro. 372. 1 Jo. 345. 
Where the Obligee makes the Erecuto2 of one of the Obligozs 
his Erecutoz, who has no Aſſets, this is no Diſcharge of the 
Debt; becauſe, tho' this Erecutoz, as Erecuto2 of the Obligee, 
is the Perſon to receive; yet having no Aſſets of the Obligoz, he 
is not the Perſon who ought to pay: But if the Executo2 of the 
Obligee is made Executo2 to one of the Obligozs, and has Al- 
ſets of the Obligoꝛ, the Debt is ertint, and the Erecuto2 cannot 
ſte the other Obligoꝛ, fo2 the having Aſſets amounts to Payment. 
And the ſame Point was again reſoived, Hill. 24 & 25 Car. 2. B. R. 
In the Caſe of Lock and Croſſe, where the Obligee was made Ere⸗ 
cutoz to one of the Dbligozs, and in an Afton by him againſt the 
other, where the Matter was pleaded, the Plea was held to be 

| Rr naught 
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- naught, becauſe he did not chem to what Ualie the ets were 
that he adminiſtred; but if the Defendant had chewn that he ad. 
miniſtred Goods to the Ualue of the Debt in demand, it han 
been a good Plea. | | | 

Aiminitrz. Adly, Suppole the Obligoz takes Adminiſtration to the Obltgee. 
tion commit- in that Cale the ſame Perſon has a Right to receive the Money, 
eed to Obli- and is to pay it, and pet that will be no Extinguichment, and 
ſo is 8 Co. 136. Sir John Needham's Caſe; but the B.caion of 
the Diverſity is, becauſe the Adminiſtration 8 made ſuch by 
At of Law, but the Executoz by the AX of the Teſtatoz, and 
fo2 that Reaſon it is no Extinguiſhment ; but if the Adminiſtratoz 
having no Aſſets pays a Debt of the Inteſtate to the Ualue of 
the Bond, out of his own Monep, that will be a Releafe; tho' J 

do not know that it has ever been adjudged lo, : 
Obligee t- 2dlp, If the Executrir of the Obligee takes the Obltgoz to 
ting Obligor Püsband, That is no Extinguiſhment of the Debt, and fo fs the 
is an Extin= Caſe of Croſsman and Read. Co. Litt. 264. 1 Leon. 320. Moor 
guiſhmene ; 236. 'But if the Obligee herſelf takes the Obligo to Pusband, 
pmervve of that is an Extinguiſhment of the Debt, becauſe it would be a vain 
che Obligee. Thing fo2 the Pusband to pay the Mike Boney in her own 
NM Right; but he may pay Boney to her as Executrix, becauſe, if 
the lays the Money ſo paid to her by it ſelf, the Adminiſtratoz 
de bonis non of her Teſtatoz (if ſhe dies Inteſtate) ſhall have 
that Money as well as any other Goods that were her Teftatoz's, 
fo2 if the Goods of the Teftato2 remain in Specte, thep ſhall 
go to his Adminilfrats2 de bonis non, becauſe in that caſe it is 
notozious which were the Goods of the Teſtatoz, and they are 
diſtinguiſhable ; and there is the ſame Reaſon where Money is 
— 1 kept by it ſelf, and the pusband permits it ſo to be, but if the 
Hosbang HUSband ſetzes it, ft will be his, and will be a Devaſtavit. In 
converts Caſe of a Feme Covert made Executoz, the Pusband has a 
Mos "hey great Power: pe may adminiſter and bind her tho the refuſes, 
become his, ànd map releaſe the Debts of the Teſtatoz, ſo is 33 kl. 6. 31. 
and ic is». But the Wike cannot do any Thing to the Pꝛejudice of the Hus- 

bund without his Conſent, [6 al | 

Dobro made Py fecond Reaſon is, That when the Obligee makes the 
Executor, che Obligoꝛ his Executoz, tho? it is a Diſcharge of the Acton, yet 
Debt is the Debt is Aﬀets, and the making him Executoz does not 
Alt. amount to a Legacy, but to Payment and a Releaſe. It H. be 
bound to J. S. in a Bond of 100 |. and then J. S. makes H. his 

Eexccutoz ; H. has antually received ſo much Money and is an⸗ 

585 — fo2 it, and if he does not adminiſter ſo much, it is a De- 

© . vaſtavit. - | 

What Execus diy, By adminiſiring the Executo2 has accepted of and taken 

tor may do Upon him the whole Adminiſtration, and is a compleat Executoz. 

4 gg Pro- He is befoze Pꝛobate intitled to receive all Debts due to the Te- 

1 ,  _. ſtatoz, and all Payments made to him are good, and ſhall not be 

| 1 | ; de: 
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defeated, tho' he dies and never pꝛoves the TUill, All the Teſta⸗ 
tos Goods are aduallp in his Poſſeſſion, tho at what Diſtance 
ſoever, and he may maintain Trover foz them; and as he may 
maintain a poſſeſſozy Action, fo he may avom ko Rent where 
a Reverſion of a Term comes to him; and fo2 ſuch Rent as 
has accrued after the Death of the Teſtatoz he may avow be⸗ 
foze Probate, becauſe the Reverſion is veſted in him by the Mill; 
but fo2 fuch Arrears as accrued due in the Teſtato?'s Life-time, 
he cannot avow without Pꝛobate: He may bzing an Action of 
Debt fo? a Debt due to the Teſtato2 befoze Pꝛobate, ſo that tho' 
the Teſte of the Daiginal appears to be befoze the Pꝛobate, yet 
it is well ; ſo is 1 Ro. 917. Mow the Executoz having all theſe 
Advantages befoze Pꝛobate and the Law taking Notice of him, 
and he having adually adminiſtred, which is luch an Acceptance of 
the Executoꝛſhip that he cannot refuſe it afterwards, this is a 
Releaſe. Indeed if he had not adminiſtred, but had refuſed in 
the Eccleſiaſtical Court to be Erecutoz, that making him Execu⸗ 


— Do ov a os — . — 


to2 had not been a Releaſe, fo2 vou ſhall no moze foꝛce aan to ac⸗ 


cept of a Releaſe againſt his Till, then of a Deed of Gant 
and the ſubſequent Refuſal makes the Deed void ab initio; as if 
a Deed of Releaſe were delivered to B. to the Uſe of the Obligoz, 
ik the Obligoz refuſes to accept it, it is not the Deed of the 
Obligce, and he may plead non eſt factum to it. 5 Co. 119. b. 
And beſides, if the Dbligee were never Executoz, then wag he 
never the Perſon intitled to receive the Money, and conſequently 
not within the Keaſon of the Rule of Extinguiſhment. It is ſaid 

that H. who is made Erecutoz, is Executoꝛ till actual Refuſal, and 
that was the Reſolution of the Caſe of Abram vetſus Cunning- 
ham; and if ſo, then his adminiſtring in this Caſe having put it 
out of his Power to refuſe, he has by adminiſtring accepted the 
Executoxſhip, which is that which makes the Releaſe; ik H, 
makes his Debto2 and J. S. his Erecutozs, if J. S. adminiſters, 
tho' the Debtoz never does, this is a Releaſe, ſo is 20 E. 4. 17. 


21 E. 4. 3. And where H. makes his Tlill and ſeveral Erecutozs, were co. 
if one of them reftiſes and the reſt adminiſter, that makes his ral Execucocs 


are, and one 


the Refuſal is 
the refuſing Executoꝛ muſt be named 9 Co. 37. And if the refu- void. 


Refuſal void, and the refuſing Erecitto? may notwithſtanding 
Releaſe any Debt. 5 Co. 28. a. And in Ackiong bꝛought by them 


ſing Executoꝛ ſurvives, he may take the Erecutoꝛſhip upon him. 
The Caſe indeed in Dy. 160. is contrary, and holds that the refu- 
ſing Executoꝛ muſt come in and ac during the Life of the acting 
Erecutoꝛ; but the 21 E. 4. 23. is contrary to Dyer, and accoꝛd⸗ 
ing to the pꝛeceding Poſition, and in Hard. r11. Pawlett verſus 
Freke, it is reſolved, That where the refuſing Erecutoz ſurvives, 


Adminiſtration committed during his Life is void. In my Loꝛd Pe- Poſt pl 1. 


tre 8 Caſe, which was befozea Commiſſion of Delegates at Serjeants- 
Inn, where the Caſe was, That . Etgcutoꝛs were GO 
Ar 2 8 
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the Till, and one refuſed and the others a#cd, and thoſe that 
a#ed died, and Adminiſtration was committed befoze any Refuſal 
by the ſurviving Executo2 to J. S. the Adminiſtration was held 
to be void, becauſe the refuſing Erecuto2 ſurviving, might, not- 
withſtanding his founer Refuſal, have taken upon him the Execcu⸗ 
tozſhip; and afterwards on another Refuſal of the ſurviving Exe: 
cuto2 befoze the Oꝛdinary, Adminiſtration was committed to the 


Lo2d Petre, and was held to be good; and upon that Title he 


maintained in this Court an Action ok Trover fo2 a Jewel, 

Obligor Jf H. makes the Obligo2 and others his Executo2s, and the 
mac ales, Dbligo? refuſes, but the others adminiſter, and the Obligoz dies 
and dies be. fitſf, pet the Debt is releaſed ; and the only Reaſon of that muſt be, 
fore be, That the Befuſal was void, and the Obligoꝛ might have come in 
td and adminiſtred notwithſtanding ; koz the Pꝛobate by the other 
the Debt is Exetcutoꝛs is fo2 his Benefit. : 

extinguiſhed. Mom J come to anſwer the Objettions ; and as to the Fir, 
Objecktons. That tho an Executo2 has adminiſtred, yet an immediate Admi- 


niſtration is committed, if he die befoze Pꝛobate, and not an ad. 


miniſtration de bonis non. J anſwer, That the Reaſon of that is, 
becauſe the Adminiſtring is an At in Pais, of which the Spiritual 
Court cannot take Notfce, and they muſt commit Adminiſtration 
accowding as it appears to them judicially, and not accoꝛding tg 
the Fai, and pet the dds done by the Executoꝛ are good. 

As to the Second, That the Adminiſtration in this Caſe is 
grounded upon this, That the Erecutoz died ante onus Executionis 
teſtamenti ſuper ſe ſuſceptum : J anſwer, That thole Wozds are 

- to be underſtood in a limited Senſe, viz. That the Erecutoz 

died ante onus, & c. ſuper ſe ſuſceptum in the Eccleſiaſtical Court, 

3d'y, And which is the moſt conſiderable Objection, That the 

Exrecutoꝛ dying in this Caſe befoze Dꝛobate, his Erecuto2 is not 

Executoz to the firſt Teſtatoz, but Adminiſtration muſt be granted 

Where Exe- cum teſtamento annex”, tho he did adminiſter. To this J anſwer, 
_ mm That the Executoz by adminiſtring has taken upon him the Exe⸗ 
after «ru7.s CUtOAhip, and has put it out of his Power to refuſe 9 Co. 33. b. 
Adminiſtrs- Henſloe's Caſe ; and where an Executo2 adminiſters, tho' he re⸗ 
non cannot fyſeg afterwards befoze the Ozdinary, yet Adminiſtration cannot 


ome be committed during his Life, and if Adminiſtration be granted, 
Life. it is void, and ſo is 1 Mod. 213 Parten's Caſe, J20w tho' the 
Executoꝛſhip ceaſes by the Death of the adminiſtring Executoꝛ in 


this Caſe ; yet he being Erecuto2 by his adminiſtring, that has 
by Conſequence had its Operation of a Releaſe already. But 
then it may be ſaid what is the Reaſon why, the Executoꝛ dying 
befoze Pꝛobate, tho' after adminiſtring, his Executoz ſhall not be 
Erectito? to the firſt Teſtato2 2 Why ? Jt is becauſe his Executoz 
None can, Cannot pꝛove the Mill of the firſt Teſtatoz, and conſequently ig 
prove » incapable of recovering his Debts, aud conſequently of being his 
named Exc: Executoz: The adminiſtring Executoꝛ may pꝛove his Teſtatoz's 
cu tor therein. 4 ' | | 1 CCI ill 4 


—— i es ¶ — 2 eo __ 22 


A uk 


ME. 
— 


EXECUT-ORS: 


(Will, becauſe he is the Perſon named in the TTlill; and ik he 
does ſo, his Erecuto? ſhall be Executo? to the firſt Teſtatoz, be: 
cauſe there needs no new Pꝛobate; but where the Executo? dies 
alter adminiſlring and befoze Pꝛobate, his Erecuto2 cannot pꝛobe 
the Mill of the firſt Teſtatoz, becauſe he is not named Executo2 
to him in the Mill, and no one can p2ove the Til! but who is | 
named Executoꝛ in the CUill ; the Executoꝛ of an Executoꝛ map pm. 156. 
renounce being Executoz to the firſt Teſtatoz, but if he does no 
renounce, he is Erecuto2 of Courſe, 2 Cro. 614. And ſo it wa 
held in the Caſe of Abram and Cunningham: The Exetutoꝛs not 
pꝛoving the Till, does upon his Death determine the Executoz⸗ 
ſhip, but not avoid it. Ik an Executo2 Dbligo2 proves the Till 
and afterwards dies Jnteſfate (which is a parallel Caſe to the 
preſent Cale) his Adminiſfrato2 is not Executo2 of the Will of 
the firſt Teſkatoz, But yet the Debt having been extinguiſh⸗ 
ed by his being compleatly Erecuto2 and pꝛoving the Mill, tho' 
his Adminiſtrato2 cannot continue the Executozſhip, that will 
not revive the Debt; fo here, the adminiſtring Executoz not 
p2oving the Till, and ſo his Erecuto2 not being Executoz to the 
firſt Teſtato2 (if he were juſtly Erecuto2- by adminiſfring to ex- 
tinguiſh the Debt) this Jnability of continuing the Executozſhip 
will not alter the Caſe. | 


The Judgment of C. B. was affirmed. 


Tilny verſus Norris. Paſ. 12 Will. III. B. R. 


13 HE Plaintiff bꝛought Covenant againſt an Adminiſtratoz, ( '3 
and declared upon a Leaſe ko: Years to the Jnteſtate, ire Exe. 
wherein was a Covenant fo2 him, his Cxecutoꝛs and Aſſigns, to miniftracor is 
repair, and ſhews quod Status de & in præmiſſis devenit to the Band = 
Defendant, and that he entered, and after that the Pzemiſſes judgment is 
fell into Decap, and he had not repaired : The Queſtfon was, De bonis pro- 
CAhether an Adminiſtratoz was liable in jure proprio, as an Al- Pi 
ſignee? And My. Williams argued that this Covenant runs with 

the Land, and binds the Aſſgnee, and fo2 that Reaſon an Execu⸗ 

toꝛ may be charged as a Tertenant; as in caſe an Erecuto2 en⸗ 

ters and does Waſte. 1 And. 52. And he pꝛayed Judgment de bo- 

nis propriis, and inſiſted, That where he anſwers as Aſſignee, 

the Judgment againſt him is de bonis propriis; but where as 
Executoz, tho the Bzeach be fn his Time, tis de bonis Teſta- 

toris. Judgment Niſi fo2 the Plaintiff, no Counſel attending on 

the other Side. ah ns 
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Rock verſus Leighton, Vic. Salop. Mich. 
12 Will. II. B. R. 


( 17 N Afton was bꝛought fo2 a faiſe Return of a Fieri Facias 
3 againſt an Adminiſtratoꝛ de bonis Inteſtati, and on Non cul, 


ror by Con. pleũded, a Aerdict was fo2 the Plaintiff, and a Caſe was made for 
ion or ber the Opinion of the Court, viz. The Plaintiff being an Adminiſtratoz, 
Admiſſion of Was ſued by A. and, pending that Suit, let Judgment be obtain. 
Aſſets, and be gy againſt him by B. and did not plead this Judgment in Bar of 


lay che con. the ſaid Aion, but ſold the Goods of the Jnteſtate to pay B. 


tre on A. tetovered and ſued a Fi. Fa. on which the Sheriff levied Part, 


Devalavir 4 and as to the reſt returned a Devaſtavit, and it was ſaid foz the 
bo is a Juyy. Plaintiff in Maintenance of the Afton, that the ſuffering Judgment 
by Default was no Confeſſion of Aſſets, and alſo that the She: 
riff ought not to have return'd a Devaſtavit on the Fi. Fa, but a 
Nulla bona, and upon that there ought to have been a Scire Fieri 
Inquiry. Et per Cur. 
Devaſtavit ff, The Sheriff may return a Devaſtavit on the firſt Fi. Fa. if 
may ve 7e-; he will: Jt is at his Peril if falſe, and the Inquiry is only fo 
Fs. without his Safety, | 
Inquiry. 2dly, It an Executo2 confeſſes oz ſuffers Judgment by De⸗ 
fault, he admits Aﬀets in his Hands, and is eſtopped to ſay the 
3dly, That he might have pleaded the firſt Judgment obtained 
by B. againſt the Aﬀion of A. & ricos ultra, but having not done 
it, he has confeſſed he has Aſſets to anſwer the Judgment in this 
as well as the firſt. Aﬀton; and if a Sci. Fi. inq. had been 
awarded on the ſaid Judgment, and a Devaſtavit return'd, and 
Non Devaſtavit pleaded, the Adminiſtrato could not have given 
in Evidence the firſt Judgment; becauſe he had not pleaded it 
when he might; lo there was no Dccaſion fo2 an Jnquiry, no2 is 
he injured by this Return of a Devaſtavit on the Fi. Fa. ſince it 
Could not have been avoided if there had been an Jnquiry. YT 
Eſtoppel. ꝗthly, The Adminiſtratoz's not pleading the firſt Judgment and 
nihil ultra when he might, is an Admiſſion of Aﬀets ag to the 
ſecond Judgment, lo that he has flipp'd his Time, and is eſtopped; 
ſo the Jury are eſtopped as well as the Plaintiff, and their Uer- 
dict is void, and that the Sheriff (hall take Advantage of all Eſtop⸗ 
pals between the Parties; as if an Adion be bzought againſt a 
Feme Sole, and ſhe marries, and Judgment is againſt her, and 
then Execution, and the Sheriff take her by that Name, ſhe ſhall 
be —_— to ſay the contrary. Judgment pro Def. Vide Dy. 
57. 2 Sid. 70. 
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Houſe and Downs werſus the Lord Petre, 19 Dec. 
1700. At the Court of Delegates in Serjeants-Inn- Hall. 


OBERT Low Petre dien in the Pear 1638, and made Wil- % 5) 
liam Petre Eſq; his Bother, his Executo2 z William Petre te two Er. 

died, and left Lucy his Mike and one Henry Todd his Executoꝛs: cutors, and 

Lucy only p2oved the Will ; ſhe died and left Houſe and Downs the Wil and 

her Executozs: Afterwards Henry Todd renounced the Erecutoy dies, the Exe- 

ſhip of the CUill of William Petre, and Adminiſtration was grant- £*2*ip 

ed to the Loꝛd Petre now Defendant, of the Goods and Chattels the 5.6... 

of Robert Low Petre. Houſe and Downs, being Executo2s of buc if he then 

Lucy, inſiſted that this Adminiſtration belonged to them, and it races 

was agreed by the whole Court, as well Civiltans as Common is dead inte. 

Lawyers, That Henry Todd being a joint Executoz with Lucy, ſtate. ; 

and ſurviving her, the ſole Right of Erecutozſhip to William Pe- 

tre did accrue to him by Survivoyſhip, tho' he never concurred 

in moving the TUill, noꝛ ated as Executoz, and this Right was 

not diveſted out of him till he receded from it by an actual Renun- 

ciation z by which both William Petre, and Robert Loꝛd Petre, 

as from that Time died inteſtate, ſo as to entitle the Owinary 

to grant Adminiſtration of the remaining perſonal Eſtate ; but 

nat ſo as by Relation to render effetual the Till of Lucy, and 

tranſmit thoſe Executozſhips to the Plaintiffs : But in another 

Matter the Common Lawyers and the Civilians diſagreed ; and 

the Common Lawyers held, That where there are ſeveral Exe⸗ 

cutozs, and one renounces befoze the Ozdinary, and the ref 

pꝛove the Till, by the Common Law he who renounced may at 

any Time afterwards come in and adminiſter, and tho' he never 

at during the Life of his Componions, map come in and take on 

him the Execution of the Mill after their Death, and: ſhall be 

preferred befo2e any Executoz of His Companions, Vide 21 E. 4. 

23. Office of Executors 6. Hard. 111. contra, 9 Co. Heuſloeg 

Caſe, Dy. 160. But the Civilians held, that by the Civil Law 

a Renunciation is peremptozp. | 


Parker verſus Atfeild. Trin. 13 Will. mM. B. R. | 


14 Debt upon a Bond againſt an Adminiſtratoz, he pleaded ſe- (16) 
1 feral Judgments & riens ultra 5 s. which was kound: The —— in 
Plaintiff as to one Judgment replied there was but a much due, Judgmears 1 
which the Debtee was willing and ready to accept in full, and wich Fen- # 
that the Defendant by Fraud deferred the Payment of that Mo- fe $4 ; 
ney, and the Judgment was kept in Fozce to defraud the Cre» much is real 
ditozs; and replied the ſame Matter as to another Judgment, and ! due. 

— 
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demurred as to the rell: The Dekendant rejoined that as to one 
Judgment, was, it was not kept on Foot by Fraud, &c. and as to 
the other, no Aﬀets ultra ſo much, which was liable to the Judg⸗ 
ment, and ſo to the third, and as to the reſt joined in Demurrer. 
Et per Cur. iſt, The beſt Tay fo2 an Adminiſtratoꝛ to plead, is 
to plead truly and honeftly, and tho* there is a Judgment fo2 a 


Penalty, he ought to plead the Judgment, and ſhew how much is 


due. 2dly, It he pleads ſeveral Judgments, and any one Judgment 

be ill pleaded oz found fraudulent, the Plaintiff ſhall have Judgment, 

8 3diy, Jf an Adminiſtratoꝛ plead twenty Judgments, tis a Con- 
Jn is felon of Aﬀets to ſatisfy twenty Judgments, and the riens ultra 
a Confeſſion 58. iS but Foꝛm, not material no2 traverſable. 4thly, Ik a Judg: 
2 — ment being pleaded, and per fraudem replied, Iſſue is taken there: 
»nd che riens UPON, and by Evidence it appears the Debtee was willing to 
ultra a cer- take leſs than is recovered, tis Evidence of Fraud; but if it be 
fain Sui ſhewn that the Adminiſtrato2 had not Aſſets to pay that Sum, it 
is no Fraud. 5thly, Ik an Adminiſtrato2 pleads two oz moze 
Judgments, and the Plaintiff confeſſes the Plea to be true, and 

pꝛays Judgment of Aﬀets in futuro; if afterwards Aﬀets came to 

bis Hands, he may ſatisfy the Judgments pleaded; fo2 the Judgment 

of Aﬀets de futuro is only to be paid off after the other Judg⸗ 

ments are ſatisfied, and therefoze there is no Inconvenience in 

making the Pleading of fraudulent Judgments a Confeſſion of 

Allets. 6thily, The Concluſion of the Replication wich hoc para- 

tus eſt verificare to every Judgment, is well; but a general Con: 


cluſion to the whole had been better. Vide 2 Saund. 338. 
Rouſe verſus Echerington. Paſ. 1 Ann. B. R. 


lech u, JN an ation in C. B. againſt two Exetutozs a Capias iſſued 
cutor appears 1 againſt both, which as to one was returned Non eſt inventus, 


vpon the Ca. hit the other appeared, and Judgment was given againſt both; 


pias, andere thereupon he that appeared bꝛought a*'TUrit of Erroz, and con: 
defaule, Judg- CIUDED ad dampnum ipſius. Et per Holt C. J. By the Statute 
mene ſhal be 9 E. 3. It Debt be bꝛought againſt ſeveral Erecuto2s, and one 
4e bonis Te. uppear and the other make Default upon the Gzand Diſtreſs, the 
A-coris, and Coutt map pꝛoceed againſt him that appears; and if the Plaintiff 


5 vr ob eb recover, Judgment ſhall be againſt all the Executozs fo2 the 


muff join, Goods of the Teſtatoz; and the 25 E. 3. c. 17. which gives a 


Capias in Debt, has been always conſtrued within the Equiy of 
the 9 E. 3. Sothat if there be ſeveral Erccutozs Defendants, and 
u Cepi is returned as to one, and a Non eſt inventus as to the 
_ reff, the Plaintiff ſhall pꝛoceed againſt him that appears, and ſhall 
have Judgment againſt all; fo2 the Default upon the Capias ts 
the ſame as upon the Gzand Diſtreſs, | 


5 Thus 


r co. . Ä 


_— 


... (. 


Thus the Judgment being againſt all, one only ought not to 
bꝛing the Writ of Erroz, fo2 the Judgment is ad grave damp- 
num of them all, and the Coſts, which are only adjudged again 
him that appeared, are but an accefſary. to the pzincipal Judg- 
ment, which cannot be reverſed quoad them only, 


Brookes verſus Stroud. Paf, 1 Ann. B. R. Vide this Caſe, (18) 
Title Abatement, pl. 6. pag. 3. 


Anonymus. Trin. 1 Ann. B. R. 


ER Holt, C. J. It H. gets Goods of an Inteſtate into his (175 
Hands after Adminiſtration is atually granted, it does not bat 


make him Executoꝛ of his own TUrong ; but if he gets the Goods cog the 
into his Hands befoze, tho Adminiſtration be granted afterwards, 7occtace's 


yet he remains chargeable as a wzongful Executoz, unleſs he deli: Tonnaer 


vers the Goods over to the Adminiſtratoꝛ befoze the Aﬀion bzought, tion, not af. 
1 4 5 he may plead Plene adminiſtravit. Vide 4 Co. 33. b. ter. 
N. Br. 44. 


Shardelow verſus Naylor. Hill. 1 Ann. B. R. 


Woman by Deed ſettled her Eſtate in Truſt, reſerving a (20 
/. A Power to her ſelf to give by her faſt Will and Teſtament, 90 gde b 

as ſhe ſhould think fit, ſa much of her Eſtate in Legacies ; and purſame: of 

this was done befoze Marriage, with the Conſent and ]ivity of: Power re- 

the intended Husband, who refuſed nevertheleſs to be a Witneſs | +5 py 

02a Party to the Deed: The Marriage took effeft; the Tlife nor properly 

made a Till and died, and the Executo2 pzoved the Will, Et n »or 

per Holt C. J. This is not a Will, neither ought the Owinary dhe Orcas 

to pzove it, if he does, a ꝛohibition lies. TUhere a Woman is 

an Executo2 and marries, there the may make a Mill with Con- 

ſent of her Husband, and cannot without. 1 Jon: 157. So if a 

CUoman having Debts due to her marries, ſhe may male a 

Mill quoad theſe, and the Dwtnary may p2ove it. In other Caſes 

the cannot, fo2 tis only a Writing in Foꝛm of a Will: However 

in the pzincipal Caſe it appearing, That the Owdinaty had only 

granted Adminiſtration, quoad the Goods in this (Uill, 'twas 
allowed as reaſonable, Cro. Car. 219. 
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Eaves verſus Mocato. Paſ. 2 Ann. B. R. 


aol 21), LX ECUTOR bugbt Aſſumpſit fo? Money of his Teſtatoz 
— £5 had and received by the Defendant to the Uſe of the Pſlain- 
Teſtator's tiff as Executoz, and was nonſuit: And now the Court was 
Money re-, . mov'd fo? a Diredion to the Paſter to tar Coſts; Et per Cu- 
Plaintiff's riam, Pe ſhall not pay Coſts, fo2 he could not ſue but as Exe: 
Uſc-Exccutor Cytoz, and it is not material whether the Money was received bp 
Cots of Non, the Defendant ſince the Death of the Teſtatoz, o2 befoze ; foz 
ſuit. ſuppoſe it ſince, it is not Aſſets in the Hands of the Executoz, 
till it is recovered. But in Trover and Converſion by an Exe: 

Cro Car. 219. Cit02, upon a Trover and Converſion in the Time of the Exe. 
ftutoz, the Executo? if nonſuit ſhalt pay Coſts; fo2 he need 

not name himlelk Erecutoz, and the Goods are Aſﬀets in the 
Erecutoz's Hands, tho' he never recover them. 1 Ven. 109. So, 

if an Executo2 will not go on to Trial accozding to his Notice, 


be ſhall pay Coſts fo2 that; | 
Berwick verſus Andrews. Mich. 2 Ann. B. R. 


pace, JUDGMENT was obtained againſt J. S. as Executoꝛ, and 
may bring . now the Executoz of him that obtained the Judgment 
De t, ſupge- bought an Aﬀion ok Debt upon that Judgment againſt the ſaid 
viſleviein J. S. ſuggeſting a Devaſtavit in the Life⸗time of his Teſtatoz, 
his Teſtstors und had Judgment by Nibil dicit in C. B. and now Erro? being 
— 2 2o. Dought, it was objecked that the Plaintiff was not p2ivy to the 
ment obtain. Judgment, and therefoze ought firſt to have byought his Scire Fa- 
— by his Lie cias, and then have ſuggeſted a Devaſtavit accoding to the Caſe 
the beter Of Wheatly and Lamb. 1 Saund. 216. and that this was carry: 
of J. S. ing Devaſtavits a Step farther than they had pet gone. Sed per 
Cur. It lies fo2 the Erecuto2 of him to whom the Wrong was 

done, tho' it lies not againſt the Executoz of him that did the 
(Urong.- Here the Defendant is the Perſon againſt whom the 

Recovery was, and he has admitted Aſſets; and the Executoz 

may as well maintain this Action, as he may an Action of Debt 

fo2 an Eſcape where his Teſtatoꝛ might. So an Erecuto2 of a 

Parſon ſhall maintain Debt fo2 Tithes, as the Teſtatoꝛ might; fo? 

tivthis Cale the Tozt was to the Pꝛoperty of the Teſtatoz, and 

veſted an Intereſt in him, and is within the Equity of the Sta- 

tute De bonis aſportatis, and the lame Reaſon holds fo2 an Adlon 


of Debt, as koz a Scire Facias. Vide 2 Sid. 102. 
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Smith verſus Harmon. pal. 3 Ann. B. R. 


ÞE Plaintiff as Adminiſtrato2 to J. S. ſued a Scire Facias _ ( 2297 
againſt the Defendant, ſetting koꝛzth that his Inteſtate 7,45 _ 
ſued the Defendant as Executo2 in ſuch an Aﬀton, & taliter pro- terlocutory 
ceſſum fuit that Judgment was given againſt the Defendant by Jus gen 
Nihil dicit, and a TUrit of Enquiry of Damages awarded, which — the 
abated by the Death of the Jnteſtate befoze the Return of the Defendant 4 
(Urit; and that Adminiſtration was granted to the Plaintiff; and krone 
commanded the Sheriff to ſummon the Defendant to ſhew Cauſe, in Bar. 
why the Plaintiff ſhould not have Judgment : The Defendant 
pleaded, that the Plaintiff ought not to recover, becauſe his Teſta- 
to2 was indebted to A. in 1001. by Bond, on which A. ſued 
him and recovered Judgment, and that he had no Aﬀets ultra, 
&c. To this the Plaintiff demurred, and had Judgment; fo2 that 
the Statute never intended that the Executoꝛ ſhould ſtand in any 
other Circumſtances to make another Defence than the Party to 
the Contract himſelf might have made againſt the Inquiry, and 
he could have pleaded nothing but a Releaſe o2 other Matter in 
Bar ariſing puis darrein Continuance. He is by the Moꝛds of 
the Statute to ſhew Cauſe, why Damages in ſuch Caſe ſhall not 
be aſſeſſed and recovered, and if he ſhall appear at the Return and 
not ſhew any Matter ſufficient to arreſt the final Judgment, then 
a UUrit of Jnquiry ſhall be awarded, 8c. And arreſting Judg- 


ment is by Matter apparent in the Reco, and not ertrinſick ; 


and heretofoze they pleaded in Arreſt of Judgment as now we 
move. 5 H. 7. 23. 2 Ro. 716. 12 H. 4. 24. Co. Ent. Error 95. 
Yelv. 152. 2 Cro. 220. And the Executoꝛ cannot be hurt by this, 
fo2 the Judgment is only de bonis Teſtatoris, as if recovered 
againſt the Teſtato2 himſelf. | 


Archbiſhop of Canterbury verſus Willis. Hill. 6 Ann. B. R. 


N Debt upon a Bond entted into by an Adminiſfrato2 to the ( 24 ) 

Owinary upon taking Letters of Adminiſtration, the Queſtion Sc ve 
was, Chether an Adminiftratoz by vertue of this Obligation Adminiſtra- 
was bound to go, and give in his Accompt in the Spiritual cor is bound 
Court, without being cited? Et per Holt C. J. who deliver: bent Ci 
ed the Opinion of the Court, it was ſaid, 1ſt, That it cation. 
appears by the Statute of Edward the Third, That an Exe- 
cuto2 was compellable to accompt befozx the Dzdinary, and 
ſo was an Adminiſfrato2 : But then the O2dinary was to take 
the Accompt as given in, and could not oblige them to p2ove 
the Items of ft, no2 ſwear the . of them. Vide Nay of: 
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2 Inſt. 6. So it was if a Credito2 ſued in the Eccleſiaſtical 
Court, fo; he had a proper Remedy at Common Law: But if a 
Legatee had ſued fo2 an Accompt in the Eccleſiaſtical Court, the 
Defendant befoze the Statute was compellable to pꝛove the whole 
Accompt, fo2 the Legatee had no other Remedy, and the Eccle- 
ſlaſtical Court which had a Jurisdickion of Legacies could not 
orherwile do Right: Yet in ſuch a Caſe, if the Executoꝛ would 
pay him, he could not ſue farther, fozhe had Right done him, and 
the Executoꝛ was not liable, but of Neceſſity that Right might be 
| dane. Raym. 407. 2 | 
H. entitled to adly, A Pevſon intitled to Diſtribution on the 22 Car. 2. is in 
Pifriburion Conſequence intitled to ſue tos an Account as a Legatee was; 
may ſue Ad- fo? the nert of Kin is a Legatee by the Statute, and as a Sta⸗ 
miniſtracorto kute-Legatee ſhall have the lame Remedy as the other Legatee 
Accompe, Might befoze the Statute. The Condition of an Adminiſtration. 
Bond was to accompt when required: So it appears by Co. Ent. 
128. Ergo he was not to accompt befoze he was legaiiy cited, which 
could not be ex Officio, and therefoze the Statute Jac. 2. wherebp 
the Oꝛdinary is p2ohibited from citing him in ex Officio, had 
really no Effet at all, fo2 the Law was ſo befoze 2 But ſince the 
Statute of Car. 2. the Condition of Adminiſtration-Bonds being, 
that he accompt at a Day certain, he muſt accompt accowing: 
iy at Peril, and that without Citation oꝛ Suit, and this Accompt 
muſt be in Court; and if he comes at the Day and no Court is 
held, he ſhall be exculed; fo2 he may plead he was there ready, 
and no Court, &c. But then this Accompt is not examinable, un⸗ 
But Debtor leſg a Party intereſted comes in and controverts it: And where: 
2 as by the Moꝛds of the Condition he is to adminiſter weil and 
nitration” trüelp, that ſhall be conſtrued in bringing in his Accompt, and not 
Bond for in paying the Debts of the Inteſtate; and therekoze a Credito? 
Non-py- thall not take an Aflignment of the Bond and ſue it, and offign 
Debt, for it fo? B2each the Non-payment of a Debt to him, o2 a Devaſtavit 
_ not er. committed by the Adminiſtratoz, fo2 that would be needleſs and 
end to that. fnfinite, 


Buckley verſus Pirk. Trin. 9 Ann. B. R. Rot. 28. 


W th. ANT by the Plaintiff againſt the Defendant as 
1 Executrix of Jonathan Pirk, wherein the declared quod cum per 


charged as  Indentur* made between the ſald Prudence Buckley, Erecutrir of 
—.— Thomas Buckley, and the Defendant's Teſtato2 Jonathan Pirk, 
ſhal] be De keciting, That one Sarah Champernoon did demile the Pꝛemiſſes to 
— _ the ſaid Thomas Buckley fs2 twenty-one Pears, reddend. 24 l. per 
might have Annum; That Thomas made Prudence his Executrir, and died; 
been charg'd teſtatum exiſtit, That Prudence aligned to Jonathan Pirk pro 
*s Aſſignee. toto reſiduo dicti termini; who covenanted to repair; That Jona- 


4 than 


- 
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than entered and was polleſſed and died; and that Mary as his 
Executrir entered and was poſleſſed, and ſuffered the Pꝛemiſſeg to 
be out of Repair, &c. The Defendant pleaded a Judgment ab⸗ 
tained againſt her, and no Aﬀets ultra, and the Plaintiff de- 
murr'd: Aud Serjeant Pengelly argued that the Plea was good, 
fg2 that the Defendant was only charged as Executrix and not as 
Allignee, and therefoze was liable only to anſwer de bonis Te- If Leſſee for 
ſtatoris; and that there was no Paivity of Effate between the eus align, 
Plaintiff and the Defendant, (as where the Lefſee oz his Executo; Prey ot 
hath the Term and the Lefſo2 the Reverfion,) but only a P2ivity Eſtate be- 
of Contra. I a Man aſſigns his Term, 02 makes a Feoſi- neg mim. 
ment, reſerving Rent, this is only a Charge by the Contra, and bot of Con- 
tho' ſuch Contrams may be real, yet they cannot create a Pubity 8. 
of Eſtate; therefoze he conciuded the Plaintiff could not charge 

Parker C. J. 1ff, A Covenant to repair is a Covenant that Covenant to 
mult tun with the Land, fo2 it affegs the Eſtate of the Term, „n 10" 
and the Reverſion in the Hands of any Perſon that has it. If Lang, and 
the Covenant to repair be on the Part of the Leſſoz, the Rent is by. 
the greater; if the Leſſee be to repair, he pays the leſs Rent; and 
as an Aſlignee has the Benefit, tis but reaſonable an Iſlignee ſhould 
be ſubjet to the Charge. 2dly, De held, That if the Exccuto? Executor 
of a Leſſee enters, the Leſſoꝛ may charge him as an Aſſignee, ko chargeable a 


the Rent incurred after his Entry, in the Debet and Detinet, and 32 go 


if the Rent be of leſs Ualue than the Lands, as the Law prima Rent incurr d 


facie ſuppoſes, lo much of the Pofits as ſuffices to make up ae bur if 
the Rent, is app2opziated to the Leſſo2, and cannot be applied to che Rent be 
any Thing elle : And therefoze in fuch Caſe the Defendant can- docs _ 
not plead plene adminiſtravit, foz that confeſſes a Miſapplication, Land, be may 
ſince no other Payment out of the P2ofits can be juſtified till the plead ic. 
Rent be anſwered : On the other Hand, if the Rent be moze wozth 

than the Land, the Defendant may diſcloſe that by Special Plead⸗ Ante pl. 6. 
ing, and pꝛay Judgment, whether he ſhall be charged otherwiſe than 

in the Detinet onip : Quod Powell conceſſit. 3dly, *Twas held, 

That the Defendant was charged as Executrix in this Caſe, and 

that ſo plainly, that there was indeed no better May to charge 

her as ſich, That the Plaintiff had her Elefion of charging the 
Defendant as Executrir oz Afigneez that having charged her as 

Er ecutrir, the can only have Judgment againſt her as ſuch ; Sed 


adjournatir. 


* 
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Churchill contra Hopſon. Mich. 12 Ann. in Canc. 


(26) Q3 R Charles Hopſon made Churchill and Goodwin his Exe- 
Two join in O tutozs, Men of good Credit: Goodwin being a Banker re: 
an Acquit- Cefved all the Money, but Churchill joined with him in the Re⸗ 
ö — ceipts, taking his Note to ſhew that he received not the Money: 
che Money: Et per Harcourt Low Chancelloz, Jf two Truſtees join in a Re- 
both are Ceipt, and one receives the Ponep, he only that receives ſhall be 
be K cs Cie, liable, I there be two Executozs, and they join in a Receipt, and 
ditors, but one only receives the Money, as to Creditozs who are to have 
the adualRe- the utmoſt Benefit of Law, each is liable fo2 the whole; tho one 
to Legatees, Exetutoꝛ alone might gide a Diſcharge, and the joining of the 

other was unneceflary ; But as to Legatees and thoſe claiming 
Diſtribution, who have no Remedy but in Equity, the Receipt of 
one Executo2 ſhall not charge the other; koz the joining in the 
Receipt is only Matter of Foꝛm; the ſubſfantial Part is the 


atiual receiving, and this only is regarded in Conſcience. 


EXECUTION. 
Oviat verſus Vyner. Paſ. 1 W. & M: B. R. 


mit | on a Fieri Facias all the Money is not levied, the (Writ 


neceſſary to muſt be returned befoze a ſecond Execution can be taken out, 
recurn a Fieri Y- foo that muſt be grounded upon the firſt Writ, and recite 


where not. that all the Money was not levied upon the firſt ; but if up- 
on the firſt all the Money had been levied, the TUrit need not have 
been returned, koꝛ no farther Pzoceſs was neceſſary. 


— 


FN U F 


Wolf verſus Daviſon. Pal. 8 Will. III. B. R. 


1 Debt for Eſcape of H. in Cuſtody by a Capias Utlegatum after „ fd.) 
Judgment, and Nil debet pleaded, the Jury found a Special den on + 
Uerdif, viz. That the Plaintiff had outlawed one J. S. after C-pi»s Url. 
Judgment upon a Capias ad ſatisfaciend. ſuen out within the men Jae, 
Pear, and that two Years after the Dutlawzy he was taken up che Yezr,is i: 
upon a Capias Utlegatum, and the Sheriff ſuffered him to eſcape : 1 
Upon Argument it was admitted, That if a Capias Utlegatum Suit — 
had been ſued out within the Pear, no Pꝛaper had been neceſſa⸗ Proycr. 

ry, becauſe the Plaintift might have had a Ca. Sa. without a 

Scire Facias; but this being after the Pear, the Queſtion was, 

CUhether he could be ſaiv to be in Execution fo2 the Plain⸗ 

tiff in the oziginal Aﬀtott without Pꝛayper? And the Court held, 

That he was, tho' no Pꝛaper was entered, becauſe he would have 

been ſo if he had been taken within the Pear, and here is no Dif- 

ference ; fo2 the Plaintiff was at the End of his Pꝛocels at the 

Exigent, and no Continuance no2 Scire Facias lies after Capias 
 Utlegatum, and the very Capias Utlegatum which is ſued at his 

Charge impozts an Eleckion of the Body. Vide 3 Crg, 918, 850. 

1 Ro. 810. x Sid. 280. 5 E. 3. c. 12. 5 Co. 89. 5 Mod. 200, &c. 


Pennoir verſus Brace. Trin. 9 Will. I. R R. 


RESPASS againſt four Defendants, and Judgment , (3). 

- againſt them in C. B. Thereupon they bꝛought Erro2 in Treat. . 
B. R. fo2 Crro2 in Fait: After the Recozd certified, one of the sind four, 
Plaintitis in Erroz died, whereupon the Plaintiff in the oziginal £22 bens 
Ackion took out Execution by Ca. Sa. againſt all four, Et per terwards one 
Cur. Twas admitted, 1ſt, That the CUrit of Erroz wag Js Th: 
abated. 2dly, That if the Execution taken out had been againſt „on fue Efe. 
thee only, omitting the fourth, it had been erroneous, becauſe curioo wich- 
not warranted by the Judgment. 3dly, That if the Execy- our sg b 
tion had not been ſo long delayed by the TWrit of Erroz, fo that = Record, 
it might have bon Teſte as of the ſame Term with the Judg: a _F not 
ment, then the Death of the one Plaintiff had not been material, * 
becauſe ſubſequent to the Teſte, 4thly, The Court ruled this 
Execution erroneous, and therefoze ſuperſeded it; becauſe the 
Death of the Party did not appear to them by any Batter of 
Reco, and till they were fo appꝛiz ed of it, they were bound up 
by the Krit of Erroz. 5thily, Suppoſing that were ſuggeſted 
upon Recozd, twas then doubted whether the Plaintiff could 
have Execution in this Caic without a Scire Facias; wherein this 


Diference was taken, viz. There any new Perſon fg either » 
| e 


bs 


Fay® , .—e # 99-0 


— 
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= EXECUTION. 


Where upon he better 02 wozle by the Execution, there muſt be a. Scire Fac. 

che Dcath of yocanſe he is a Stranger, to make him Party to the Judgment, 

cl. Fac, is AS in caſe of Executoꝛ and Adminiſtratoz; otherwiſe where the 

acceſſory. Execution is neither to charge oꝛ benefit any new Party, ag 
fn this Caſe where there is a Survivozchip, fo2 there is no Rea, 
ſon why Death ſhould make the Condition of the Survivors bet. 
ter than bekoze. Vide 21 H. 7. 16. Mo. 367. Noy 150. Carter 
112, 193. (not reſolved.) Holt C. J. held, That a Capias oz Fi. 
Fa. being in the Perſonalty'might ſurvive, and might be lued 
againſt the Survivozs without a Scire Facias, otherwile of an 
Elegit, fo; there the Heir is to be contributozy. 


Smallcomb verſus Buckingham, Mich. 9 Will. III. B. R. 


wa 4). and B. had each a ſeveral Judgment againſt C. A. ſueg 
3 A. out a Fi. Fa. and delivers it to the Sheriff about nine in 
ſame Day to the Moꝛning to be executed. Afterwards, about ten a Clock, B. 
the Sheri, tes out a. Fi. Fa. and dings it to the Sheriff fothwith, and ve. 
che laſt ficſt; ſites it man be executed; accowingly the Sheriff executes the laſt 
eve Execu- Fi. Fa. and after that erecutes the firſt Fi. Fa. and takes the ſame 
bur he 8%” Soods again that were taken upon B's Execution. And upon 
ble co che this the firſt Uendee bꝛought Trover againſt the ſecond Uendee, 
ble. and the Sheriff: And it was held per Cur. That, as the Hoods 
were bound from the Day of the Teſte of the UUrit at Common 

Law, ſo now by 29 Car. 2: c. 3. they are bound from the Day 

of the Delivery : But at Common Law, if two TUrits had been 

of the ſame Teſte, the Sheriff was bound to erecute that firſt, 

that was firſt delivered. By the ſame Reaſon, ff two Trits of 

Fieri Facias come to the Sheriff in one Dap, he ought to execute 

that TUrit firſt which came to Hand firſt ; fo2 he has no Election: 

Jn conſequence the Sheriff makes himſelf {table koz erecuting the 

CUrit firſt, that came laſt, and muſt anſwer it to the Party that 

bought the firſt Writ, who' may bzing an Action againſt him; 

but the Execution ſhall ſtand good: Judgment ko the Plaintiff: 
Otherwile it would have been had he delivered his Writ, but bad 

the Sheriff ſtay Execution till another Day. | 


* 


Moſely verſas Warburton. Mich 9 Will. III. B. R. 


(i) "CJNa Fieri Facias againſt Warburton, a Fellow of Wincheſter 
ns ARES... College, the Sheriff returned. Clericus beneficiatus nullum 


compel a Se. habens laicum feodum. Hereupon a Fieri Facias De bonis Eccleſiaſti- 
queſtration, (ig {ſited to the Biſhop, who ſent his Mandate to the Marden 
and Fellows of the College to ſequeſter his Salary, and they 
| 2 Tres 
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refuſed. - The Biſhop now moved to know, whether he might not 

compel them by Eccleſiaſtical Cenſures. The Court agked; whe- 
ther this were an Eccleſiaſtical Conſtitution? The UAntverſitieg 
they ſaid were not, fo2 they habe no Cure; but are only So⸗ 
cieties ad Studendum & Orandum ; but a Pꝛebend is an Eccle- 
ſiaſtical Bene ice: And in ſuch Cale, if a Pzebend have a ſole 
diſtinct Coꝛps, it map be ſequeſtred; but where he is only a 
Member of the Body aggregate, and the Inheritance is in the 
Dean and Chapter, there cannot be a Sequeſtration. Per Cur. 
Let the Biſhop do as he ought by Law. 


| 6 Coot verſus Lynch. Mich. 10 Will. III. B. R. 


I was given in Ireland, and on a TUrit of Ex-, $82 

J ro2- affirmed-in-B. R. here, and Coſts taxed, and a Capias judgment «f 
ſited out of the King's Bench here direcked to the Sheriff of the —— 
ſame County in lreland, to take the Defendant foz theſe Coſts : bad Med 
But upon Motion the Execution was ſet aſide, becauſe there can mutt be le. 
be no ſuch Writ. The Method is to have a Writ, reciting all 145 Wit 
the Pꝛoceedings here in England, directed to the Judges of the in kreland. 
King's Bench in Ireland, requiring them to iſſue Pꝛoceſs of 2 Bulſt. 118. 
Execution ; and by this mandatozy Writ, the Cauſe is reſtozed * * 

to that Court. | 


Kingſdale verſus Mann. Trin. 2 Ann. B. R. 


facias Poſſeſſionem in the Moming: Some Hours after the W e . 
riff was gone, and the Party in Poſſeſſion, the Defendant gurbence of 

came and turned him out again. Et per Cur. If the Plaintiff Ex<cution of 
had been turned out immediately after he was put into Poſſeſ- pq © 
ſion, 02 while the Sheriff and his Officers were there, an Attach- 
ment might have been granted; fo2 this had been a Diſturbance 
to the Execution, and a Contempt; but being ſeveral Hours af- 
ter, Curia dubitavit. 2dly, Jt was agreed, That the Court 
might grant a new Habere facias Poſſeſſionem, if the firſt was not 
returned, | | 


* E Sheriff delivered Poſſeſſion by Uertue of an Habere () 
e 


Perkins verſus Woolaſton. Pal. 3 Ann. B. R. wt. | 
1 47 i} 
Writ of Error is a Superſedeas from the Time of the Al- — — | 
lowance, and that is Notice of it ſelf ; but if the Deken⸗ * — | 
dant have Notice befoze Allowance, tis from the Time of that —— 4 
Notice a Superſedeas : But if : CUrit of Execution be executed exccured) as 
t 


bekoze ſoon as allow- 


ed, withour . 
Notice. i 


= KDECUTEHON 


” * 2 2 
p —_—_— —— 4 


befoze a-(Urit of Erroz allowed, 02 Notice, it may be returned 
afterwards. The utmoſt Length of Time the Law allows foz 
executing a Crit, is the Day whereon the-TUrit is returnable; 
and it is not executable any longer that Day than the Court ſits. 
Do long. as it is executable, but not executed, the Allowance of 
@ CUrit ot Erroꝛ is a Superſedeas, but not utter ward. 


Booth werſus Booth. Mich. 3 Ann. B. R. 


Y Injundion out of Chancery the Defendant ſtaped the 


- me 
* 


Mod 2 Plaintiff's Execution a Pear and upwards; the Jnjunction 
8 being diſſolved, the Plaintiff took out Execution without a Scire 


tion is ſtay d Facias, and this was referred by the Court fo2 Jrregularity. The 
by lnjuntion Plaintiff infiſted, That he was ſtopped by the Act of the Defen- 
ei afrer che pant, and that if the Defendant had ſuſpended it by Writ of Er. 
muſt ſue a £02 (0 long, he had been at Liberty to take Execution without a 
— _ Scire Facias. Sed per Curiam, TUe cannot take Notice of the Chan- 
en  cery Jnjunction, and you might have taken out a Crit of Exe- 
tution, and continued it by Vicecomes non miſit breve. A Super- 

ſedeas quia improvide was awarded to the Exetution. 


Clerk werſis Withers. Mich. 3 Ann. B. R. 


61 DMINISTRAT OR recovered Judgment and ſued out a 
Mod. C. les Fieri Facias, and delivered it to the Sheriff the firſt of Auguſt; 
— the Sheriff lei; ed the Defendant's Goods, and afterwards, viz. the 
| Ninth of September, the adminiſtratoꝛ died; the Sheriff returned, 
That he had ſeized Goods to the Galue, Sed quod remanent in 
manibus pro defectu emptorum : And afterwards, viz. the 29th 
of September, the ſaid Sheriff was removed, and a new She- 
riff ſwoꝛn in. And now the Defendant ſued a Scire Facias againſt 
the old Sheriff, to have his Goods again; and Judgment being 
againſt him in C. B. Erroz was bought here, and objeed fox 
the Plaintiff in Erroz, That the Execution was abated and no 
Body could perfect it; not the Executoꝛ of the Adminiſtratoz, be- 
cauſe he came in in auter droit; and the Adminiſtratoꝛ de bonis 
non could not, fo he was Paramount; and that this was not 
within the 17 Car. 2. c. 13. fo2 that only regarded Caſes after 
Cerdi#. But per Cur. This Scire Facias is not maintaiuable ; and 
theſe Points were reſolved : 

Og iſt, That the Plaintiff's Death did not abate the Execution, 
Hee nt by and that the Sheriff, notwithſtanding that, might p2oceed in it; 
che Plainciff's becauſe the Sheriff has nothing moze to do with the Plaintiff, 
Dearh, fo the TUrit commands him to levy and bzing the Money into 

Court, which the Plaintiff's Death does no way hinder - Be⸗ 
2 des, 
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ſides, an Execution is an intire Thing, and cannot be ſuperſeded 
after 'tis begun. : | 

2dly, That the old Sheriff has not only Authozity, but is Sheri that 
bound and compellable to pꝛoceed in this Execution; fo2 the ſame bes“ Execu- 


tion thall end 


Perſon that begins an Execution, ſhall end it, and a Diſtringas it, th Office 
nuper vicecomitem lies. Ok thele there be two Sozts, one is to expires. 
diſtrain the old Sheriff to ſell and bzing in the Money; the other 
to ſell and deliver the Money to the new Sheriff to bzing into 
Court : TUhich plainly ſhews his Authozity continues by vertue of 
the firſt TUrit, Vide Raſt. 164. Theſ. Brev. go. 34 H. 6. 36. 

3dly, That when the Sheriff had ſeized, he was compeliable Seizure di- 
to return his Writ, and made himſelf liable at all Events (Acts J Pete" 
of God excepted) to anſwer the Ualue of the Goods accoꝛding to perty. 
his Return. 3 Cro. 390. 1 Cro. 459. and by the Seizure the 
Pꝛoperty was diveſted out of the Defendant, and in Abeyance. 

4thiy, They held, That the Defendant was diſcharged ; be- And he is 
cauſe the Plaintiff having made his Eleckion, and the Defendant's diſcharged. 
Goods being taken, no farther Remedy could be had againſt the 


Defendant, but againſt the Sheriff only. Me may be compelled 


to return his Mrit: Ik it be a falſe Return, an Aﬀton lies; ik 
he returns a Seizure and Sale, he has the Money; if he has 
ſeized and not ſold, that does not diſcharge but excuſe the She- 
riff, and therrfoze the Plaintifk may have a Venditioni exponas 
to the Sheriff, if he continues in Dffice; if out of Dffice, a Di- 
ſtringas nuper vicecomitem, and then he muſt ſell. 

5thly, That ſince by the 17 Car. 2. c. 13. an Adminiſtrato? de ge. 17 Cera 
bonis non may commence an Execution on a Judgment obtained by c 13. 
an Executoꝛ 02 Adminiſtratoz, it is but reaſonable, and within the 
Equity of that Ac, that an Adminiſtrato2 de bonis non ſhould be 
permitted to perfect an Execution thus begun; fo2 the Right now 
comes to him. Judgment affirm, 
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Expoſition of Words. 


Rex verſus Bear. Hill. 10 Will. III. B. R. 


— letting divers Libels, in uno quorum continetur inter alia 
IITeErence * 2 

between Te · juxta tenorem & ad effectum ſequent': Upon Not guilty a 

nor and ef. Cerdict was fo2 the King, and upon a Motion in Arreſt of 

kus. Judgment it was held, That this was a ſuffictent ſetting fozth 

the CUows of the Libel: But, had it been only, continetur 

ad effetum ſequent”, that would not have done; fo2 that 

would not impozt a Samenels in Tows, but in Senſe and 

Conſtruction only. 

But juxta tenorem imports the ſame TUo2ds, fo? Tenor ig a 
Tranſcript o2 true Copy, which it cannot be if it differs from the 
Libel. Co. Ent. 116. Reg. 169. a. Saltaſh's Caſe, Hill. 33 & 34 
Car. 2. B. R. Rot. 115 ; 


. 10 19 T DICT MENT fo: making, wziting, compoſing and col- 
oft, 417. | 


Wyat verſus Aland. Trin. 2 Ann. B. R. 


(2) A N Action Qui tam was bzonght by an Inkozmer againſt one 
_ Aland fo2 taking moze than Statute-Jntereſt; and he de⸗ 
capable of Clared, That the Defendant Aland had lent to one Nicholſon 
different = 200 J. fo2 ſo long, and that at the Day of Payment it was co2- 
Ball be te. ruptly agreed between them the ſaid Aland and Nicholſon, That 
ken which the (afd Nicholſon ſhonld give the ſaid Aland 40 l. pro deferendo 
ſupports.th* & dando ulteriorem diem ſolutionis, viz. tiel jour prædicto Aland; 
or Agree- Whereas Aland was not the Perſon to pay, fo2 it was he that 
— 2 lent the Boney ; and it was objected, That this was nonſenſical 
which de- AND fmpoſſible, and that the Statute of Jeofails would not aid a 
feats it. penal Inkoꝛmation: The Counſel of the other Side urged, That 
the Nonſenſe ſhould be rejected, and then the Declaration would 
be ſuffictent ; and cited 1 Mod. 42. 2 Saund. 96. 2 Cro. 349. Hall 
and Bonithon. Holt C. J. Where a Matter ſet fo2th is gram- 
matically right, but abſurd in the Senſe and unintelligible, we 
cannot reject ſome TUo2ds to make Senſe of the reſt, but muſt 
take them as they are; fo? there is nothing ſo abſurd oz nonſen- 
ſical, but what by rejeding and omitting may be made Senſe ; 
I 


but 
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but where a Matter is Nonſenſe by being contradictozy and repug⸗ 

nant to ſomewhat pꝛecedent, there the pꝛecedent Matter which where Non- 
is Senſe ſhall not be defeated by the Repugnancy which follows, Cate ſhall be 
but that which is contradictozy ſhall be rejected; as in Efetment ****4 
where the Declaration is of a Demile the ſecond of January, and 

that the Defendant Poſtea, ſcil. the firſt of January, efected him: 

Here the Scilicet map be rejected as being erp2eſly contrary to the 

Poſtea and the pꝛecedent Matter. 2dly, He ſeemed to hold, That 

an Inkozmation upon a Penal Statute by a common Jnfozmer, 

was not within the Statutes of Jeofails, otherwiſe of an Jn- 
fozmation by a Party grieved. 3dly, Ie held, That the Tom 
Dando was applicable to Nicholſon, and Solutionis ta Aland; ſo 

that it boze this Meaning, viz. For giving a farther Day to Nichol- 

ſon of Payment to Aland, ſince he was to receive, and the Money 

was to be paid to him; and where a Matter is capable of diffe⸗ 

rent Meanings, that ſhall be taken which will ſuppozt the Decla⸗ 

ration 02 Agreement, and not the other, which would defeat it. 
Powell J. diftered as to the firſt Point, and was of Opinion, 

That TUo2ds unneceſſary might in Conſtruction be omitted oz re- 

jected, tho' they are not repugnant o2 contradio2y, but in cæteris 
omnibus agreed with the Chief Juſtice, Adjournatur. 


EXTINGUISHMENT 


E BT againſt the Adminiſtratrix of her Husband fo? 60 1. pond to pay 


fo! Rent incurred in the Life of the Jnteſtate, on a +—ar due 


Gage or Gray verſus Acton. Hill. 11 Will. III. B. R. 

Intr. Hill. 9 W. 3. Rot. 293 or 243. 
I Demiſe by Deed to the Inteſtate; the Dekendant en ov; 

pleaded, That the Jnteſfate dum ipſa præfat' defen- gor and Ovii. 
dens ſola fuit conceſſit ſe teneri by Bond to her in 2000 J. with 8555 1 | 
this Condition indozſed, viz. That in caſe the Obligoꝛ and ſhe (ended by q 
intermarried, and the TUife ſurvived, and the Obligoz left Her che Incer- ö 
1000 l. then to be void ; and farther pleads, That they intermar⸗ “ 
ried ; ſhe ſurvived ; that he did not leave her 1000 J. that ſhe took 


Letters of Adminiſtration; that 2501. came to her Hands, __ 
| E 
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the retains in part of Satisfaction ; and that ſhe hath not Aſets 
ultra. The Plaintiff demurred. Et per Cur. | 
Amid. It, An Adminiſtrato? may retain a Bond-Debt due to himſelf, 
ror may re- notwithſtanding that Rent is due from the Inteſtate ; fo2 whe: 
tein a Bond- ther the Demiſe be by Parol oz by Deed, the Rents are of equal 
Debe againſt Nature, and neither is ſuperiour to a Debt by, Specialty. On 
cannot plead the other Hand, a Debt by Specialty is equal, but not ſuperiour 
e — t to them, therekoze an Executoz may plead Payment of one 
nor" againſt another, oz a Recovery of one againſt another; but in 
Debt fo2 Rent he cannot plead there is a Bond-Debt due, noz 
vice verſa, which is all that can be collefed from 2 Ven. 184. the 
Caſe objected. 

And Holt C. J. held, That the Bond-Debt was extinguiſhed by 
the Intermarriage, becauſe it was a pꝛeſent Debt, and the Condi- 
tion made no Alteration; fo2 the Condition is not pꝛecedent, noz 
does the Debt ariſe on the Event of that : Jf it were, then in 
Debt upon a Bond, the Plaintiff muſt always ſhew the Condition 
bzoken ; whereas ik the Defendant craves Oyer and demurs, the 
Plaintiff muſt have Jndgment ; fo2 the Condition is ſubſequent, 
and the Obligoꝛ map, ik he will, pay the Boney due on the Bond 
without regard to the Condition. 

Ik this be a pzeſent Duty, then he held the Intermarriage ex⸗ 

- tinguiſed it ex conſequenti, fo2 the husband and TUife are one 
Perſon ; the Hugband was the Perſon intitled to receive the Mo⸗ 
ney, and that in his own Right ; therefoze he could not at the 
ſame Time be the Perſon bound to pay ; and no Intention of the 
Parties can alter the Law. 

2238 The Cheif Juſtice admitted, That i7 a Feme Erecutrix of an 

_ marries Obligee marries the Dbligoz, that will wozk no Extingulſhment, 

Obligor, no hecauſe the Husband is to receive it in auter droit; it would be a 

Extioguit- Devaſtavit by Conſtruition of Law, which being a Wrong cannot 

Ante, 306. be; (o if a Man hath a Term in Right of his Wife, o2 as Exe- 

cuto2, and purchaſes the Reverſion, this is no Extinguiſhment ; 

becauſe he hath the Term in one Right, and the Reverſion in 

another. In that Cale the Difference of the Rights hinders an 

Extinguichment, becauſe a third Perſon is concerned and may be 
pꝛejudiced, which cannot be by Act in Law. 

Allo he admitted, if one pꝛomiſes a Feme Sole, in Conſideration 
that the will marry him, he will leave her ſo much in Caſe ſhe ſur⸗ 
vive, o2 covenants in the lame Manner, that is good; becauſe 

Hosband may tho the Covenantoꝛ and Covenantee be pzeſent, yet they raiſe no 
releaſe Duty Pelent Duty, but only a future Debt upon Contingency, which 


— cannot happen during the Cover tare; and thts is pꝛecedent to the 


may accrue Duty, and muſt be ſpectally declared upon. 


2 the _— Alſo he ſaid, That where the Wife hath any Kight oz Outy, 
Cov-uure ; Which by Poſſibility may happen oz accrew during the Coverture, 


otherwiſe the Hugband may by Releaſe diſcharge it; but where the Wife 
not, : 2 hath ' 


” . . 
Att. . E _ 
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hath a Right oz Duty, which by no Poſlbility can accrew to her ö 
during Coverture, the Þugdand cannot releaſe it. | 

But Gould and Turton, Juſtices, were againſt the Chief Juſtice, | 
becauſe it would ſubvert the Barriage-Agreement ; and they held | 
the Debt was only ſuſpended, the rather becauſe it was not payable 
during the Coverture, but was a Debt on Contingency; ſo that 
if the Feme dum ſola had releaſed all Demands, the Debt had 
not been extinguiſhed. 2 Cro. 170. 1 Sid. 58, 5 Co. 70. b. 
Moore 855. Litt. R. 32. Hetl. 12. Noy 26. Hutt. 17. Hob. 216. 
2 Cro. 571. 26 H. 8. 7. b. 1 Cro. 373. 8 Co. 136. 1 Inſt. 264. b. 
143. b. 11 H. 3. 4. b. Dyer 140. Hutt. 171. 1 Roll's 935. Velv. 
156. Palm. 99. 2 Cro. 222. 
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Fairs, Markets, and Tolls. 


Burdert's Caſe. Trin. 8 Ann. B. R. 


N Treſpaſs the Defendant juſtiffed as Clerk of the Market Q. Whethee 
within the Diſtrict of White Chapel, foz a Diſtreſs of 3 5. 4. d. de 172k of 
fo2 not uſing Meaſures marked accozding to the Standard can 4ifrain 
of the Exchequer. Upon Demurrer, Str Peter King pro n. Officio. 
Def. urged, this was an Authozity given by 14 E. 3. c. 12. SeR. 2. ful Mies. 
And Holt C. J. held, | | ſures? 
That the Clerk of the Market could not have Power ta 
eſtreat Fines and Amerciaments, otherwiſe than as a Franchiſe ; | 
and it is moze reaſonable the Clerk ſhould being the Standard | 
with him, than that the People ſhould follow him, oz attend at a 
Place out of the Market. | 
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Bennet verſus Preſton. Mich. 4 W. & M. B. R. 
ee” 010 , tele 


1 N an Appeal of Murder the Declaration was, That at - 
4 Mod. 159. Clapham in Com. Surr. Venerunt prædicti Johannes & 
Falſe Latin quidem Daniel Stokely modo defunQ'. And upon Demurrer 


Appeal. Quz the Court held, That this, viz. Quidem, being admitted to 
dem for qui- be falſe Latin, would not abate the Bill oz Declaration, foz it 
* did not at Common Law; and relied upon Long 8 Caſe, 

5 Co. £1 10 Co. 133. 1 Leon. 73. : 


Redwood werſus Coward. Hill. 8 Will. III. B. R. Intr. 
Trin. 8 Will. III. Rot. 645. 


(2) A Uerdict was entered aſſident damna foz aſſidunt, and on a 
Aſcdent dam Crit of Erro2 this was afligned ko Erroz, and inſiſted 
Vegi was future. Sed non allocatur; Foz it may be the p2eſtnt 
5 Mod. 329, Tenſe of the (dow Aſſideo; however, in Qerdicts the ſame Exat- 
323- " _ | neſs of Expreſſion is not required as in Pleading, foz they are 

the Mods of a Lay Jury, and tha it may not be poper Latin, 
-. - pet it is ſo common, that it is now made good by Preſcription. 
Did Plo. 347. 3 Cro. 647. 4 Co. 7. And the Court ſaid, it was 
not like Conceſſum inſtead ot᷑ Conſideratum eſt in a Judgment, fo? 
that thoſe Moꝛds were of different Jmpozt, and the Law requires 

that judicial Acts ſhould appear to be done upon Conſideration. 


Dillon werſus Harper. Trin. 2 Ann. B. R. 


(3) N an Aﬀion againſt an Attozney, he pleaded, That he was an 
Two Negs- Attozney of the Court of Common Pleas, Et quod nullus hu- 
pleadiog can- juſmodi Attornatus non debet implacitari, &c. Et per Cur. Two - 
not be taken egatives may be conſtrued as a Negative in Gzants, but not in 
10s Negative: Tyleas, fo2 they are to be in Latin, and muſt be conſtrued as La. 

| tin ought to be, and in that reſpect this Plea is rather a Dil⸗ 
claimer than a Claim of Pzivilege, Sed Vide Pollex. 652. 


I Failure 


Failer of Record. 


Knight's Caſe. Hill. 2 Ann. B. R. 


ASE againſt Beſaliel Knight by a wong Mame: The Upon auter 
Defendant pleaded in Abatement z upon this the 4 aten b., 
Plaintiff, without p2oceeding farther, bzought a new Diſcontiau. 
Atton againſt him by his right Name, to which he 2 8 
pleaded another Action pending. Et per Holt C. J. The Plain- org n eg 
tiff ſhould firſt have diſcontinued the firſt Adion; it will be too late win dot 
to do it now, fo2 the Diſcontinuance will relate only to the m— of 
Time of its being entered on Recozd; ſo that upon Nul tiel Re- Reverſal by 
cord it will be againſt him; fo2 it was pending at the Time of Error. 
the Plea pleaded : And this differs from a Reverſal of an Dut⸗ 
law2y 02 Judgment by TUrit of Erro2 ; fo2 if Nul tiel Record be 
pleaded, and after that, but befoze the Day given to bzing in the 
Recow, the Judgment fs reverſed on a MUrit of Erroz, that Re- 


_ avoids the Recozd ab initio, and it is a Defecit de Re- 
cOrdo. | p 


—O— — 


Uu FEES. 


Stockhold verſus Collington. Mich. 3 W. & M. B. R. 


(1) HE Plaintiff bꝛought an Action upon a Quantum meruit 
—— 5-98 againſt the Defendant, fo2 that he at his Requeſt had 
meruit lies ſerved him as a Commiſſioner in a certain Commiſſion 
for ſerving out of the Exchequer, directed to him and others, foz 


5+ Conmil- Examination of Witneſſes : After Uerdi# on Non Aſſumpfit, Tre- 
Commiſſion maine Moved in Arreſt of Judgment, That the Jlaintiff acked by 
od nn mg Command of Court, and could not therefoze take a Pꝛomiſe of 
| Reward fo? the Service, no moze than a Sheriff oꝛ Batliff; Sed 
non allocatur; Foz he is appointed at the Nomination of the 


Party, who ought to pay him if he employs him. | 
_ Gollin werſus Elliſon. Hill. 5 W. & M. B. R. 


Provividon ROHIBIT ION was payed and granted to ſfay a Suit in 
bogs * the Archdeacon of Litchfield's Court againſt Church⸗war⸗ 
—orfwcarios dens, fo2 a Fee fo2 ſwearing them and taking their Pzeſent- 
Church-war- ments; and Sir James Mountague came afterwards to diſcharge 
dens. the Rule, but was over-ruled : Mꝛ. Acherly on the other Side in⸗ 
ſiſted, that no Fees could be due but by Cuſtom oz fo2 Tok 

done, in which Caſe a Quantum meruit lap. 


Heſcott's Caſe. Mich. 6 W. & M. B. R. 


8 N Under · Sheriff refuſed to execute a Capias ad Culafacien- 


Tiff cannot re- dum till he had his Fees. And upon Motion againſt him, 


— oh Court ſaid, That the Plaintiff might being an Aﬀton againſt 
Alb her his bim ko; not doing his Duty,” 02 might pay him his Fees, and 
| Fees. then indi him fo2 Extoztion. Noy 75. poſt pl. 5. 


oh Brock- 


—_ ——_—@w 
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Biockuell verſus Lock. Pal 7 Will. IIR R. 


\EBT was bought by the Bailiff of the Liberty⸗Court of 5 7, , 


Fees, fo2 an Execution ſued out of that Court on a Judg⸗ our of infe- 


ment. there, and a Uerdi# was fo2 the Plaintiff; and in Ar- not e chin 


reſt of Judgment it was objected, 1ſt, That Debt would not lie de Scarure 
upon this Statute fo2 Fees ; ſed non allocatur. 2dly, That the 


Ad was miſrecited to be of 28 Eliz. whereas it was made the 2 Mod: 24:. 


29th z ſed non allocatur; fo2 the pzinted Book is falſe, and by the 5%**: — 
Parliament-Roll it appears to be the 25th. But then it was Conc! Hurt. 
conſidered, whether the Statute ertended to Executiong out of 
Coꝛpoꝛation Courts, &c? And it was held by the Court, That 

the Statute extends to all Judgments in Weſtminſter, and that 

whether the Sheriff executes them in a County oz a Franchile, 

he ſhall have his Fees within this Statute, viz. 1 s. per Pound fo2 Jones 307. 
the firſt Þundzed, and 6 d. per Pound fo? -every- other Hundzed ; Ns. 


wy 


And ſo it is of the Bailiff of a Liberty when he crecutes any 12 106 


Execution un a Judgment given in the Courts at Weſtminſter Noy 27. 
within his Liberty; but if the Bailiff o2 other Officer exetutes '* 
Pꝛoceſs on a Judgment given in a Court of a Cozpozation oz 
Liberty, he is not entitled to Fees within this Statute. 


Anonymus. Hill. 7 Will. III. B. R. 


R. Carthew moved, That an Under-Sheriff might attend (3) 


fo2 refuſing to execute a Fieri Facias till his Shilling pente 


was paid: The Court would not grant the Rule, but ſaid it 
was Extoꝛtion, foz which he might be indicted. 


Peacock werſus Harris. Paſ. 8 Will. III. C. B. 


T was reſolved, 1ſt, That the Statute 29 Eliz. c. 4. does (6 
not extend to real Executions, but only to Executions fn per- Tone 
ſonal actions; therefoze it does not extend to an Habere facias 


the Statars 


ſciſinam 02 poſſeſſionem. adly, That upon a Capias ad ſatisfac. 29 El. c. 4. 


the Sheriff ſhall have his Fees fo2 the whole Debt. zoly, Pow- — — 
ell junio J. ſaid, That it was the Opinion of Holt C. J. That Pot pl. 12. 


the Sheriff ſhould have Fees fo2 executing an Elegit, but he ſaid he — 155. 
doubted of that; becauſe it would be unreaſonable when the whole Ante 20% 
Debt is 5001. and perhaps the Land extended but 201. per An- 
num, that the Sheriff ſhould have Fees fo2 500 IJ. Treby C. J. 
laid, That he ſhould have Fees IG to the Sum levied, and 

| u 2 not 


On 
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not accoꝛding to the Debt recovered, as upon a Fieri Facias. To 

which Powell anſwered, That that could not be, becauſe the 

Party might detain the Land till he was ſatisfied the entire 
Debt, and the Plaintiff is, by having made his Election, barr'd 
blk all other Cxecutions. 4thiy, That the Statute does not extend 
to Executions upon Statutes⸗Merchant, Recognizances, 8c. foz 
l "the At is to be underſtood of Caſes where the Judgment Reddi- 
. . tur in invitam, and not by the voluntary Confelſon of the Party. 


— 


- Earle verſis Plummer. Paſ. 9 Will. III. B, R. 
nA 42 Ian etroneous Writ be delivered to the Sherfff, and he exe⸗ 
erroneous c Cutes it, he ſhall have his Fees, tho the CUrit be erroneous, 
Wnt. c : | 


Springate verſus Springate. Paſ. 9 Will. III. B. R. 


60 NIO Rule ought to be made foz referring an Attozney's Bill 
— .N delivered fo his Client, unleſs there be an Action pending 
thereupon. 


Burdeaux verſus Dr. Lancaſter, & al. Hill. 9 W. z. B R. 
Urdeaux, a French Pꝛoteſtant, had his Child baptized at the 


(9) 
ba 11m no French Church in the Savoy, and Dꝛ. Lancaſter, Uicar of 


ing or Bury- St. Martin's, in which Pariſch it is, together with the Clerk, 
og, uakſs by libelled againt him fo2 a Fee of 2s. 69. due to him, and 18. fo2 
then he muſt the Clerk. A Pꝛohibition was movedToz, and Levinz urged this 
do the Duty. Was an Eccleſtaſtical Fee due by the Canon. Hole C. J. No: 
Poſt pl. 13. thing can be due of common Right, and how can a Canon take 
Money out of Laymens Pockets? Lyndewode ſays, Tis Simony 
to take any Thing fo? chziſtening oz burying; unleſs it be a Fee 
due by Cuſtom ; but then, a Cuſtom ko; any Perſon to take 
a Fee fo? chziſtening a Child, when he does not chziſten him, 
is not good; like the Cafe in Hobart where one dies in one 
Pariſh and is buried in another, the Pariſh where he died 
Gall not Have a burying Fee. If you have a Right to chziſten, 
you ſhould libel foꝛ that Right; but you ought not to have Yo- 
ney fo? chꝛiſtening when you do not. : 


7 | Ballard 
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Ball ard werſic Gerrard. Mich. 13 Will. III. B. R. 


HE Regifter in an Ecclefiaſtical Court libelled there fox _ (1 
1. 45. 6d. fon bis Fres, and pꝛoceeded to Ercommunication x 55660 
The Dekendant came and ſuggeſted, that the Office of Regiſter was Court cannot 
a Tempozal Office and a Freehold, and moved for a Prohibition, ga chere for 
which was granted; fo2 the Court have no Power to compel the 
Party to pay Fees to their Officers, but they muſt bring their 
Quantum meruit ; 92if the Difice be a Freehold, they may bung 
an Afliſe ; fo2 the Dental of juſt Fees is a Diſſeiſin. At another Day Deni · l of juſt 
Mz. Broderick movey to ſet aſide the Rule: He admitted it was f< Dil 
otherwiſe koꝛ Pꝛodoꝛs Fees, becauſe there is a Remedy at Com: ; Nod. 242. 
mon Law upon the Retainer ; but ſaid this was upon a diffe- 
rent Keaſon, becauſe the Party is a mere Dfficer of the Court; 
and that the Court might appoint a reaſonable Fee to Offi: 
ters that attend them, and that it is not Ertoztion any moze 
than Box⸗ Money; but the Rule ſtood. Vide 2 Keb. 615. 3 Keb. 
441, 516, and 303. | | 


Gifford's Caſe. Mich. 1 Ann. B. R. 


IFFORD was libelled againſt in the Eccleſiaſtical Court 1 
fo2 Fees, and upon Motion a Prohibition was granted, in che Eccle- 
fo2 no Court has a Power to eſtabliſh Fees; the Judge of a 6.0 Coure 
Court may think them reaſonable, but that is not binding: But : Mod. 238. 
if on a Quantum meruit, a Jury think them reaſonable, then they 
become eſtabliſhed Fees. Vide Hard. 351. 


Tyſon werſas Paske. Mich. 4 Ann. B. R. 


FI E Sheriff having executen an Elegit, bought an Action . C e 
of Debt fo2 his Fees: And it was objected, That this was «<xecuriog an 
not within the Statute, that the Execution is not compleat, and E*si, Debt 
the Plaintiff cannot enter, but muſt bzing his Ejectment. Holt 

C. J. faid, There was the ſame Reaſon fo2 Fees fo? executing an 

Elegit as an Extent. Upon an Elegit the Sheriff returns, that vide Ante 
he has taken an Jnquiſition, extended the Lands, and delivered WG 
them to the Plaintiff; and there is a Liberate in the Body ok 
the TUrit of Elegit, and the Plaintiff on this Return may enter, 

foꝛ by the Return he becomes Tenant by Elegit, and may main⸗ 

tain an Ejectment, and aſſign his Intereſt upon the Land; but 

the Defendant's continuing in Poſſeſſion after the Return of the 

Crit, turns the Plaintiff'SEſtate toa Right, and therefoze he muſt 

enter to align. The Execution is compleat and perfect ; and his 


being 


* 
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being put to an Eject ment is no Realon; fo2 in Caſe of an Extent 


upon a Statute where the Liberate is diſtinct, he cannot enter by 


Force; tis true, he may without Fozce; and ſo he may here: 
And Powell ſaid, That Extent generally is the Wow of the Sta- 
tute of Eliz. and that an Extent upon an Elegit was an Extent 


mithin the Statute, as well as an Extent upon a Statute, 


(13) 
No Fees due 
for Burials, 
unleſs by Cu- 
ſtom. 


Ante pl. 9. 


Dean and Chapter of Exeter's Caſe. Hill. 5 Ann. B. R. 


GER] E ANT Hooper ſhewed Cauſe againſt a Rule foꝛ a Þ2o- 
hibition to the Spiritual Court, to ſtay a Suit there koz a 
cuſtomary Fee of 10 J. due to the Dean and Chapter of Exeter, fo? 
burying in the Cathedzal Church: Sed non allocatur, Foꝛ no Fee 
is due foꝛ Burial ot Common Right: But where a Licence is ne⸗ 
ceſſary, the Perſon giving it may ſtand upon his own Pꝛice; and 
if there be ſuch a Cuſtom, tis triable at Common Law. Vide 
3 Keb.'527, 523. It the Cuſfom be not denied, the Spiritual 
Court ſhall pzoceed ; fo2 there is no other Remedy: But ik the 


- Cuſtom be denied, a Pꝛohibition ſhall go; not propter defect. juriſ- 


If ſeveral 
make a Riot, 
and a Man is 
killed, they 
are all Prin- 
Cipals in the 
Murder . 


dictionis, but triationis ; and that Burials at Common Law ought 
to be in the Church-yard, and without Fee. 2 Keb. 778. contra, 


©ELONY. 


Domina Regina verſus Wallis. Oct. 14. 1703. Co- 
ram Holt C. J. & al. Juſtic. apud le Old Bally. 


and alſo againſt B. C. D. and E. as Perſons pꝛeſent, aſliſt- 

ing, aiding and abetting A. therein: E. being arraigned upon 

this Indictment pleaded Mot guilty, and upon Evidence it 
appeared, That the Perſon ſlain was a Conſtable, and in the Exe- 
cution of his Office with divers other Conſtables in May-Fair. 
That E. the Paiſoner firſt dzew his Swozd, and with divers 
others, to the Number of fozty Perſons, fell upon the 8 
TOS | les: 


| NDICTMENT againſt A. fo2 the Murder of John Cooper, 
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bles; That this Aﬀray continued an Hour, after, till in the 
End one of the Conſtables, viz. the ſaid John Cooper, was 
flain ; but by whoſe Þand it did not appear. Jt alſo appear⸗ 
ed that A. had been tried on this Indickment and acquitted. 
Et per Holt C. J. ff, Tho the Jndi#ment be againſt the 
Paiſoner fo aiding, aſüſting and abetting A. who was ac⸗ 
quitted ; pet the Jndiment and Trial of this Pꝛiſoner is well 
enough, fo2 who actually did the Murder is not material; the 
Matter is, That a Mur der was committed, and the other is but 
a Circumſtance, and all are Pꝛincipals in this Cale; therefoze 
if a Hutder be pꝛoved, tis well enougg. | = 

2dly, Ik a Ban begins a Riot, as in this Caſe, and the ſame 
Riot continue, and an Officer is killed, he that began the Riot, 
= 192 — here did, is a pzincipal Murderer, tho he did not 

o the Fat: 


Fences, Incloſures. 


Starr verſus Rookesby. Mich. 9 Ann. B. R. 
* | | * Caſe for ſus 
RROR was bꝛought on a Judgment by Dekault in C. B. — 4 
in an Action on the Caſe, wherein the Plaintiff declared, een che 
that he was poſſeſſed of a Cloſe adjoining to the Defen- Plaincif's 
dant's, and that the Tenants. and Occupiers of that 440 Clos 
Cloſe had Time out ok Mind made and repaired the Fence be- to be out of 
tween the Plaintiff's and Defendant's Cloſe, and that fo2 want 8 
of Repair the Defendant's Cattle came into the Plaintiff's Cloſe, Jars Cole 
% R_E:. ETD entted Plain- 
rſt, Either Treſpaſs oꝛ Cale lies; Treſpaſs, becauſe it was the {5 cloſe, 
Plaintiff's Gzound and not the Defendant's; and Caſe, becauſe Where » 
the firſt Mrong was a Nonfeazance and Neglet to repair, and Charge . 


that Omiſſion is the Gift of the Action; and the Treſpaſs is only mon Right is 
conſequential Damage. laid on Own- 


2dly, This is a Charge upon the Defendant againſt common piace daz 
Right; ko; the Law bounds every Men's Pꝛoperty, and is his meke Title; 
Fence, and this is obliging another to make a Fence fo? him, 254 Pee. 


ſcription is 


3dip 5 ſufficient. 


— 
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zdly, That where a Charge is impoſed on another, and that 
againſt common Right, and the Charge is lald on him as Own- 
' Poſt 366. kx of the Soil, 02 Tertenant, the Plaintiff in his Declaration 
5 Mod, 313. muft make himſelf a good Title; but where he declares again 
the Defendant as a Wrong:-doer only, and not as Tertenant, 

tis ſufficient that the Plaintiff declares on his Poſſeſſion. 
4thiy, That the Plaintiff has made himlelk a ſufficient Title 
in this Declaration, by ſhewing the Defendant bound to this 
Charge by Preſcription; which Pꝛelcription is ſutfictently al⸗ 
Preſcription ledged ; fog by Tenentes is meant the Owners of the Fee-fimple, 
in Tencotes And byOccupatores, thoſe that come in under them. That Tenentes 
n is (o taken, appears by the (Writ de Curia Claudenda ; which is 
a TUrit of Right, and lies only fo; a Tenant in Fee; and as 
this is a Charge upon the Land, which runs with it, there is 
vid. Hern 52* good Reaſon why every Dccupiec ſhould be bound. And it 
ns, is ſufficient fo the Plaintiff to charge the Tenentes and Oc- 
8 192. cupatores; becauſe it is impoſſible that he who is a Stranger, 
2 Cro. 665, ſhould be able to know and ſet kozth their particular Eſtates, 
o 44. Titles and Jntereſts; but the Pꝛelcription is annexed to the Je- 
2 Rolls R. 285. nentes, i. e. Tenants of the Fee: Pet on a Traverſe. of the 
Dy. 75. Pꝛeſeription it would be good Evidence that the Tenants koz 
Pears have from Time to Time fenced and repaired, koz per- 
haps the Eſtate has not ſince Time of Memoꝛzp been in the adual 
Occupation of the very Owner of the Fee. The Judgment was 


affirmed. ET Ne 


ene 
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Price verſur Langford. Paſ. 2 W. & M. R N. Tntr. 
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as ſeized. in Fee as peir of the part of the Mother; 5% / 
-_ * Warranty; A. and B. by the ſame Fine did grant Grane & Ren: 
'® and render the Lands to the Þugband and Wife in mount. 
Tail, Remainder to the Heirs ok che pusband : The pusband Feofmenc 
and Cife died without Jſſue, and the Queſtion was, Whether the und Retsaf. 
Heir a parte Paterna 02 a perte Materna ſhould take theſe Lands? creates a new 
Jt was argued on the one Side, that the Seiſin of the Conuſee Ege. 4 
is fictitious, to; if the Conulee were Tenant fo2 Pears, the Term e el, 
would not be thereby extinguiſhed; and he is like to the Su- 
renderee of a Copyhold, nothing but a mere Juſtrument : There- 
foze nothing is altered by the Fine, but the Uſe and Eſtate re- 
mains as befoze. On the other Side it was ſaid, That the Conu- 
ſee conld not render if he had not the Eſtate in him, and that it 
is a Re-infeoffment ; and of this Opinion was the Court, who 
held, That the Eſtate was once in the Conuſee, and the Fine 
and Render is a Conveyance at Common Law, and the Render 
makes the Conuſoꝛ a new Purchaſoz as much as a Feoffment and 
Re-infeoffment at Common Law. | 


Winchurch werſus Belwood. Paſ. 4 W. & M. B. R. 


EW being bzought in B. R. of a Fine in C. B. the Fine (:) 
was affirmed; and now a Writ of Erroz, coram vobis reſi- Don, 345 
den. was bꝛought here, and Exception was taken, That the TUrit „bi, ne. up- 
ought to abate, fo2 that no ſuch CUrit lies in this Caſe, becauſe on _ 
only a Tranſcript of the Fine is removed into this Court. And pin g R. 
it was likened to the Caſes of Erroz in the Exchequer-Chamber, 
where only a Tranſcript goes up, and if the TUrit abates, no 
CUrit of Erroz coram vobis lies. 
Sed per Cur. The Reaſon of that is not becauſe they in the pog, ,-:. 
Exchequer-Chamber have only a Tranſcript ; but becauſe they 
have only a particular 2 to affirm oꝛ to reverſe. Jt _ 

T 2 f 


Poſt, 342. Admitted, that a Tranſcript of the Recozd of a Fine is only 
_ Poſt, pl. 6. removed, becauſe upon Judgment of Reverſal a Certiorari goes 
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fo2 the very Foot of the Fine, and it is cancelled. But notwith- 
ſtanding that the Court held, That Erroꝛ coram vobis reſiden. lay. 


Symonds verſus Cudmore. Hill. 5 W. & M. Rot. 743. 


(3) N Ejectment a Special QUervit was found, upon which the 
Show. 370. Caſe was, Tenant in Tail in Reverſion after a Leaſe ko; 
. = in Pears, Remainder .to Tenaut in Tail in F ee, made a Leaſe to 
Tail,Remain- COMMENCE at a Day to come, and died befoze the Day, having 
der to A- in Ilſue; after the Death of Tenant in Tatl, but befoze the Dap, the 
Leaſe and dies Iſſue Tevird @ Fine: In this Caſe the whole Court agreed, 
before Com- That the Remainder in Fee food chargeable with this Leaſe, 
mencewer-”.-anlz it ſhould habe been ſetved ont of the Remainder in Fee, hay 
levies a Fine, Tenant in Tail died without Jane. 2dly, Jt was held, That 
the Leaſe, is the Eftate Tall was extini by the Fine, as much as if Tenant 
good apinſt in Tail were dend without Jllue. 1, Becauſe two Fees imme: 

* _diately expectant one upon another, cannot ſubſiſt in the ſame 
Perſon. adiy, Becauſe by the 32 H. 8. c. 36. the Fine is declared 


' Envee Tait ta be a Bar and a Diſcharge of the Effate Tail, 3dly, Becauſe 


cxrint by the Statute of Weſtm. 2. having made Eſfates Tail a kind 
— of particular Euate, they are (the Pꝛotection of the Statute be: 
ing goae by the Fine) like all other particular Eſtates, ſubject 
to Berger and Exrtinguiſhment when united with the abſolute 


Fee. | 
Tenant in Tail, Remainder to the King; Tenant in Tail 
makes a Leaſe fo2 Pears, and is attainted, the King ſhall avoid 
the Leaſe ; fo2 the Eſfate Tall is as much gone by Merger, as if 
Tenant in Tail was dead without Tflite. bye 
Tf there be Tenant fo2 Life, KReverſion to A. in Fee, and A. 
makes a Leaſe fo2 Pears, and then Tenant fo2 Life and he in 
Reverſion join in a Fine, the Leaſe ſhall take Effect pzeſently ; not 
but that the Eſtates paſſed ſeverally accozding to Bredon's Cale; 
but they are now conſolidated ; 02 elſe, if the Conuſee ſhould die 
during the Life of the Conuſo2, there would be an Occupant. 
Eyre, Gregory and Dolben denied 1 Inſt. 46. b. and held the Jſlue 
in Tail had Election to avold oz affirm the Leaſe, and that by 
Weſtm. 2. but that the Conuſee had not; fo2 the Power and P2i- 
vilege is perſonal, and cannot be transferred. 
Jn: this Holt C. J. differed; he held the Leaſe adually void 
quoad the Jflue, as if Tenant in Tail. make a Leaſe to com- 
mence after his Death; and that as by Law no- Act is neceſſary 
— be 1— to avoid the Leaſe, fo the Fine does not pꝛedent its 
ng void. 
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HER Curiam, The Court will not reverſe a Fine without a 


Scire Facias returned againſt the Tertenants ; fo2 the Conu- 0 


reverſe a Fine 


© % BY 


n Error to 


ſees are but nominal Perſons : And tho' it-was otherwile in the See Freies 
Precedent in Co. Ent. and Hern's Plead. 375. and the Law perhaps muſt go a. 


nants. 


does not ſtrictly require it, yet the Courſe of the Court does. a 


4 7 * 8 
$ þ 1 2 * , 


Hunt verſus Bourne. Hill. 1 Ann. B. R. 


N Ejectment in C. B. the Jury found a Special Aerdict; That the 
4 Lands in Queſtion were holden ok the Manoꝛ of Wormelow, 
which is de antiquo dominico Coronæ Domini Regis & Anteceſſo- 
rum ſuorum, impleadable in the Court of the Manoz per par- 
vum breve de recto clauſo coram Seneſchallo ſectatoribus & 
Domeſmen' ejuſdem Manerii ſive eorum locum tenen. & Attornat', 
and that upon TUrits of Right-cloſe Fines have been Time out 
of Mind levied and leviable in the ſame Court: Chat Thomas 
Guillym was ſeiſed in Tail of the ſaiv Lands, and being la ſeiſed 
25 Maii, 22 Car. 1. a Fine was levied in the ſald Court Secun- 
dum. conſuetud. prædict. befoze A. B. locum tenen. Willielmi 
Kyrle Seneſchalli & R. Attornat. J. S. & W. Attornat. J. N. 
adtunc Sectator. & Domeſmen. ejuſdem Cur' ; by which Fine the 
ſaid Thomas Guillym conceſſit tenementa prædict. to one Nurſe 
fo2 Life, rendzing. Rent, &c. Then the Fine was ſet fo2th in 
. hac verba, and it appeared to be levied befoze the Attozneys of 
the Suitoꝛs, in placito conventionis ſecundum conſuetudinem 


(s) 
1 Lut. 779- 


Manerii come ceo que il ad de ſon done, with TUarranry. Then 


they found that the ſaid Lands were not aecuſtomably lett en, 
and that this was not the ancient Rent; That Nurſe entered, 
and afterwards, 24 Car. 1. the ſaid Thomas Guillym and his 
Mike levied a Fine with TUarranty, to the Uſe of the Husband 
and his Heirs; That afterwards, the lame Pear, the ſaid Tho- 
mas Guillym bargained and ſold the ſaid Lands to Paine and 
his Heirs, under whom the Defendant claimed; That afterwards 
he releaſed to Paine, and that Paine died in 1661. That Guillym 
died in 1663; That thirty Years afterwards, viz. 1693. Nurſe 
died: and whether the Entry of Richard Guillym, Gzandſon and 
Heir in Tail of Thomas the Conuſo? of both Fines be lawful up- 
on the Purchaſo2, was the Queſtion, which in C. B. was deter⸗ 
mined in the Affimative, and Richard had Judgment ; and now 
upon a TUrit of Erro?2 in B. R. that Judgment was affirmed per 
totam Curiam ſeriatim after many Arguments at Bar. And theſe 
Points were reſolved, | 

| Xx 2 iſt, 
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Fine in An- 
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rf, That Tenant in Tail of Ancient Demeſne Lands may 
levy a Fine ok thoſt Lands in the Court of Ancient Demeſne, 
although it be no Court of Recozd, becauſe it is but agreable 
to the Power of that Court, in like Inſtances; foz they may 
Miſe icin'a - Doceed to try the Miſe joined in a TUrif of Right-ctole, which 
in Weit of is Of a higher Nature than a Fine. Dy. 111. pl. 47. Thereas 
Right may be In all other inketio: Courts on the Miſe joined, the Cauſe muſt 
Coure. _ be reftfoved into C. B. by Recordari. F. N. B. 12. And the 18 E. 1. 


is but Declarative of the Common Law, and was made to 


rectiky a Miſtake, viz. That Fines were leviable in inkerioz 
Courts upon Blils oꝛ Plaints, which now cannot be either by Gꝛant 
02 Cuſtom, byreaſon of the Negative (ods of that Statute ; but 
this does not extend to Ancient Demeſne Courts, fo2 then thig 
| Statute would make Fines of thoſe Lands leviable in the Court 
bk Common Pleas, whereas they are not, but reverſible by Urit 
of Difceit, fo that they wuuld be under a double Diſadvantage, - 
that a Fine would not be leviable of the Land any where if not in 
this Court of Ancient Demeſne; whereas that which is their 

Paivilege could never be intended to be to their Otſadvantage, 
Fine may Adly, That a Fine may be levied on a TUrit ok Right-cloſe, 
be leviedin O02 in au teal Aﬀion, but not on an Daiginal in a perſonal Action; 
2 Mb z and that the common TUrtt of Covenant on which a Fine is le- 
an: ied, is not a perſonal but a real Action; ko; tho it is to have 
Covenant on Damages f02 a Breach of Covenant, as in perſonal Aﬀfons, pct 
which « Fir it is to have an Execution and Perfozmance of the Covenants. 


is levicd, is 


| th Vide 5 Co. 59. F. N. Br. 146. f. 2 Inſt. 514. 1 And. 71. Kel. 


90. b. 4 Inſt. 20. 
3dly, That a Fine levied in the Court of Ancient Demeſne 
cienc De- map wozk a Diſcontinuance, tho' the Court is not a Court of 
_ works Reco2d; fo the Diſcontinuance is, becauſe rhe Freehold is reco- 
ance, but no beted in the Action; fo2 every Recoverer recovereth a Fee-ſimple, 
Bar. and a Recovery of a Fee-ſimple muſt wozk a Diſcontinuance; and 
if this be allowed to be a Fine, in conſequence it ought to have the 
Effect of Fines, But nota, Tho ſuch Fine be a Diſcontinuance, 
it is not a Bar to the Jutail; fo2 it is by the 4th of Hen. 7. 
that a Fine with Pꝛoclamations ſhall bar an Eſtate Tail, and no 
| Fine but a Fine with Pꝛoclamations is within that = tatute, no? 
Why Fine tan bar an Eſtate-Tail. And the Court denied a Fine to be a 
calls of fle. Feoffment of Rerozd, and ſad it was impꝛoperly ſo called, but 
cord. that the Meaning was, That it had the Effects of a Feoffment to 
ſome purpoſes, if he that levied the Fine was ſeiſed of the Fere⸗ 
hold at the Time of the Fine le vied. | 
Fine far co. . Athly, That a Fine ſur conuſance de droit come ceo que il ad 
ouſance, & ec. de ſon done generally implies a Fee-ſimple ; but it is only by 
come ceo, c. Amplication, and therefoze there is no Repugnancy to limit an 
faple, bue Eſtate fo? Life to the Conulee; fo2 the pꝛecedent Donation oz 


thar may be Feoffment which is ſuppoſed might be fo: Life only, oz in Tail, 
— oa . | and 
ſtate. 
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and the general Jntendment of the Conuſans may be qualified by 
an Expꝛels Limitation, Vide 41 E. 3. 14. Co. Lit. g. b. 

5thly, That the Suitozs, who are Judges, might of by at⸗ 
toꝛney, becauſe it is a part of their Service, ratione tenuræ, and 
they are Judges quatenus Tenants. Quilibet libet homo qui 
ſectam debet libere poſſit facere Attornatum ſuum ad ſectam ſuam 
pro ſe faciend. Stat. Merton c. 10. And this is Part of his Suit. 
Vide 2 Inſt. 225. F. N. B. 25. 156. 

There was another Point in this Caſe, viz. Whether it ap- 
- peared by the Gerdict that the Juue in Tall was barred. of his 

Formedon by 21 Jac. 1. and if ſo, Whethet he had loſt his Right 
of Entry alſo. But £02 the Reſolution of that, vide this Caſe, Pon, 424. 
Title Limitacions. „C00 "hl 


Fazacharly werſus Baldo. Trin. 3 Ann. B. R. 


[ER Holt, C. J. If a TUrit of Erro2 be bꝛought in B. R. to (6) 

1” reverſe a Fine levied in C. Bethe very Recow-of the Fine Wee, 
it ſelf is never removed hither, but only a Tranſcript of it + of Fine re. 
But ik this Court, adjudge it erroneous, then a Certiorari goes 1 
to the Chirographer to certify the very Fine, and when it co meg 
um it is actually cancelled. þ . M HO 


Lloyd werſus Viſcount Say and Seal. Mich. 10 Ann. B. R. 


Fine was thus; Hxc eſt finalis Concordia facta in Cur. Re- (5 
gis apud Weſtm. a die Sancti Michaelis in tres ſeptima' Fine is of the 
Anno decimo Willielmi tertii coram Thom. Trevor, &c. & Poſtea qomm the = 
in Craſt. Sanctæ Trinitat. 1 Annz conceſſ. & recordat, coram ejuſ. made. 
dem Juſticiar* ; ſo that the Concoꝛd of the Fine was of one Term, Ante, 209. 
and the Recordat. of another Term following ; and therefoze the 
Queſtion was, Of which Term this ſhould be ſafd to be a com: 
pleat Fine? Per Cur. *Tis a Fine that Term when the Concoꝛd 
was made, and of which the CUrit of Covenant was returnable, 
fo2 the Concordia facta in Curia, is the compleat Fine; the Con- 
ceſſit recordat', is the Leave of the Court to inrol it. 6 Co. 68. 


Hob. 330. 2 Ven. 47. 
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FORGERY. 
Dominus Rex verſus Stocker. Mich. 7 will II 1 * 


i ' 1 | N Indictment, fo2 that the Defendant fabricavit ſeu 


. 5 Mod. 137. fabricari cauſavit a Bill of Loading, was held naught 
Pabeicavic upon Demurrer; fo2 an Jndiiment ought to be certain 
canfavi, ill = and poſitive. i Co. Ent. 477. 1 Sid. 134. 2 Cro 345. 
in Indit- 2 Ro. 272. cont. 2 Ro. 82. ; 

ment» N 

Poſt, M. F 


(2) FNDICTMENT fo: foꝛging quoddam ſerĩptum Obligato- 
For forging.» rium of J. S. Objection, it ſhould be Scriptum, purpozting 
Far. 13. A CUtiting obligatow of J. S. Sed non allocatur, Fo? the 

5th of Eliz. c. 14. mentions faiſe Deeds as well as falſe 


Domina Regina verſus Smith. Pal. 2 Ann. B. R. 


- £3) JFNDICTMENT T fon foxging a Deed of alignment of a Leaſe, 
= — 1 ſigned with the Mark of one Goddard, cujus tenor ſequitur, 
Deed with but (et not down the Mark as in the Alignment; and this was 
the Mak of objected, fo2 that without that it could not be a Forgerp; ſed non 
need not be Allocatur. | 5 | | 


ſet forth. 


1 | Fran- 


we} 


Franchiſes, Liberties, &c. 


Domina Regina verſus Taylor. Trin. 1 Ann. B. R. 


8 R. Lovell moved againſt the Keeper of the Pꝛiſon of , (* 
the Gatehouſe, fo2 not returning a Habeas Corpus fo2 3 
biinging up Paiſoners in oꝛder to be ſent to Newgate, i Fnachiſe 

tze County-Gaol2 Upon this Occanon, Holt E. J. eng alt be 
laid it down, That none can claim a Puſon as a Franchiſe, un- » Gl-Deli- 
leſs they have alſo a Gao&-Ocliverp of Felony, which the Dean . 
and Chapter of Weſtminſter hath not, and therefoze ought to ſend 
a Calendar of them to Newgate, 02 return the Habeas Corpus to 


this Court, with a Claim of their Franchiſe, 


Ruſh verſus the Chancellor and Scholars of Oxford. 
Trin. 1 Ann. B. R. 


M R. Cowper moved foꝛ a Pꝛohibition to a Suit in the Nice - () 
Chancellor s Court againſt certain Bꝛewers, koz ſelling ill 1 of 
Beer and falſe Mealnre, and the particular Exceſs of JurtC: ey of Oxford. 
diction alledged was, the ering juratozy Caution; and he alſo 

inſiſted, that tho* they have the Ale of Bread and Beer by 

Charter, pet a Power to punich by Fine, and pꝛoceed accowding to 

the Civil Law, cannot be by Charter. Holt C. J. Bekoze the 

14 H. 8. the Univerſity had the Jurisdiction of a Leet, and exer⸗ 

ciſed it in the Uice-Chancelloz's Court; but the Charter of the 

14 H. 8. grants them Power of Treſpaſſes, and that over all 

Perſons whatſoever, if a Scholar be Party, Adjournatur. 


— * . — * — 


ning 


Pope verſas St. Leger. Mich. 5 W. & M. Rot. 337. 


(1) 
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Wager con- of his Men, but did not move it from the Point; and 
3 the Queſtion was, Whether he was bound to play it? 
of Playing, On this, a Wager of 1001. was lald, and the Deter- 
_— mination referred to the Gzoom-Poxter ; and now in an Aﬀton, the 
"Mod. as. Queſtion was on the Statute again Gaming, Whether this was 
5 Mod. 4. Within the Statute ? And *twas held this Mager was not pꝛohi⸗ 
r Lut. 487. bited by the Statute, fo2 'twas not on the Chance of the Play, 


but on the Right of the Play, which is a collateral Matter. 
Huſſey verſus Jacob. Mich. 8 Will. III. B. R. 


(2) T HE Low Chandois loſt Boney at Play. to. Huſſey, and 
M Mod. 170. gave him a Bill fo2 it on Jacob, who accepted it, and af: 
Winner all terwards refuſed to pay; and now an Aſſumpſit was bzought 
on a Bill for againſt Jacob, and he pleaded the 16 Car. 2. c. 7. To which it 
— »-n, was demurred : And iſt, it was objecked, That this amounted to 
an by 4s. wee the general Iſſue: Sed Curia contra; fo; where the Matter of 
otherwiſe of the Plea confeſſes the Cauſe of Action, but avoids it, the Defen- 
in Lodorſce. dant may plead ſpectally, tho he might have. given it in Evi- 
dence; otherwiſe where the Batter of the Plea does not avoid 
Wher: Mat- blit deny. 3 Cro. 871. Second Objection; This is out of the 
ter amoune- Staͤtute, becauſe the Nature of the Duty is altered, and a new 
ing eis Contract created by the Acceptance, which is the Gzound of this 
may be plead - AFt0n 2 Sed non allocatur ; fo tho this is a kind of new Contrax, 
ed ſpecially. pet all is founded on the tilegal and toꝛtious Winning, and only 
ecures the Payment ok that Boney, and therefoze tis within the 
Statute, the Plaintiff being p2ivy to the firſt Wrong ; but if Huſ- 
ſey the Plaintiff had aſſigned this to a Stranger bona fide upon 
good Conſideration, he had not been within the Statute, fo2 he 

was not pꝛivy to the Tozt, but an honeſt Creditoz. 

N. B. Holt C. J. put theſe Caſes, A. loſes 100 l. to C. and A. 
and B. become bound to C. fo2 the Money, the Bond is void 
as to both: J know but one Caſe where it ſhall not be void, which 
has been adjudged both on the Statute of Gaming and Uſury; if 
A. wins 1001. of B. and fo2 a Debt which A. owes C. he appoints 
B. to give C. a Bond, tis good: C. is an innocent Perlon; and 
twill be the ſame Thing, ik A. be bound with him. 

— Ano- 


'& T Playat Backgammon, one of the Players ſtirred one 


- : — 


Anonymus. Mich. 12 Will. III. B. R. 


T Play H. may loſe 100 l. to ane, and 100 J. to another, 5. (3 2 
A upon Tick, becauſe it is a ſeveral Contra ; otherwiſe if it <= 
were a joint Contrack. Jt was held in the Caſe of Danvers and 
Thiſtleworth, That if H. loſes-2000 l. in ready Money, and af- 
terwards loſes 1001. moze, fo which he gives his Note, the 
Note is good, but all beyond it is void, Per Holt C. J. 


Dickſon verſus Pawlett. Mich. 13 Will. III. B. R. 


HE Plaintiff bꝛought Aſſumpſit fo2 40 l. Defendant plead- , 4 
1 ed it was fo2 Money won at Play, and that at the ſame l P. 
Time and Sitting he loſt alſo 66 1. to J. S. Plaintiff demurred and n j 
bad Judgment, fo2 twas the Opinion of the Court, That loſing dame Siering | 
1061. to ſeveral Perſons at one Sitting, is not within the Sta- be 108 661, 
tute, unleſs they go Shares fraudulently, and join in the 15e 
Stakes: Foz then, as to the Chance of the Game, they are as ; Keb. 652 
one Perſon. 5 Mod. 351. 

N. B. 4s Holt C. J. pu: this Caſe, ſuppoſe the 40 1. had been 
fairly won, and the 66 1. with falſe Dice, this will not avoid the 
401. Debt, unleſs he was Party to the Fraud, 


& 40 


Tilſden verſus Palfriman. Mich. 3 Ann. B. R. 


Priſoner in 


Bill againſt him, and deliver a Declaration to the Turnkey, cunody with 0 

and then he ſhall lie two Terms befoze he ſhall be diſcharg- a Adtion. f 
ed, even on Common Bail; but ik it be in Uacation, then the 9 
Plaintiff muſt go to the Marſhal's Book in the Dftce and make an 
Entry quod remanet in Cuſtodia ad ſectam, &c. and this is ſuffi- 
dient to charge him, p2ovided he be then in actual Cuſtody ; foz if 
he be out of Gaol, then he may be arreſfed, Per Cur.. 


Py GRANTS, il 


F one be in Cuſtod. Marr. the Wap to charge him with an Courſe of 
1 Atton is thus, viz. In Term-time the Plaintiff muſt file a 808.8 | 


3 eld, H. mis and Iſue was thereon, and as to the other Part of the 


| nl. 4/2: Leſſee for 


no@ a a FS 


| Germain & Us. verſus Orchard. Mich. 3 W. & M. R R. 


4 201 Years grants N Treſpaſs quoad Non cul. was pleaded, and the Vi & Ar- 


bendum for Treſpaſs to ſuch a Time, the Statute of Limitations, up- 


the Reſidue 


after his 


on which there was a Demurrer ; and as to the Reſidue a 


Death; Term Juſtification and Iſſue on it, and a Venire to try that, and enquire 
Ii and f. dl the Damages on the Demurrer: Accozdingly there was an En- 


y and Ha. 


Termor 


quiry of Damages as to the Jſſue, but not upon the Demurrer; 
and as to that the Plaintiff entered a Non Prof. and took Judg: 
ment fo2 the other. The Caſe, upon the Juſtification, was found by 
Special Uerdict to be this, viz. Leſſee fo2 1000 Pears by Deed, 
reciting the-0ztginal Leaſe of the Lands, grants the ſaid Lands, 
together with the ſaid recited Leaſe to the Gzantee, his Executoꝛs, 
Adminiſtratozs and Aſſigns, and all TUritings relating to the 
Pꝛemiſſes, Habendum to the Gzantee, his Executoꝛs, & c. after 
the Death of the Gzanto2 and his Wife fo2 the Reſidue of the 

Term of 1000 Pears. | 
Per Holt C. J. It a Termoz grants the Land, the Gzantee is 


grants or de® hut Tenant at (ill; fo2 it does not appear that the Gzanto2meant 


viſes gene- 


rally. Gren- to paſs his whole Intereſt, and this is enough to ſatisfie the 
_ eceis Tenant Gant 3 but if a Termoz deviſes the Land, all his Term paſſes; | 
viſe has che fo; the Dediſee cannot be Tenant at Till, becauſe the Deviſoz 


Term. 


muſt die befoze the Deviſe can take Effect, and one cannot be 
Tenant at Till to a dead Man: Alſo he agreed the Mod Leaſe 
would paſs the Term, but here tis the recited Leaſe, which 
can fignific- nothing but the Deed, therefo2ze he held the Haben- 
dum void; aliter had it been a Ozant of the Term, habendum af- 
ter his and his TUife's Deceaſe, fo2 there the Habendum ſhould 


- - be rejetted as repugnant, and that being rejected, there would be 


w_ 


enough in the Pꝛemiſſes to paſs the Eſtate ; but here was nothing 
in the Pꝛemiſſes that could paſs the Term. And as to the Jſſue on 
the Vi & Armis, on which nothing was found, he held that 
was only Foꝛm, and that not finding Damages on the Demurrer, 
was helped by the Non Prof. entered as to them. And Judg- 
ment was given fo2 the Plaintiff, and upon that Judgment a 
CUrit of Erro2 brought in the Exchequer-Chamber, where it 
was reverſed ; and the Court there held, That by the G2ant 5 
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the Lands in the Pꝛemiſſes to the Gzantee, his Executoꝛs, Ad- 
miniſtratoꝛs and Aſſigns, the whole Term of 1000 Pears was 
transferred; and ſince by the Pꝛemiſſes the whole Term paſſed 
preſently, but by the Habendum not till after the Death of the 
Gꝛantoꝛ and his Wife, ex conſequenti the Habendum was repug⸗ 
nant to the Pꝛemiſſes, and void. And in Trinity-Term, 
6 W. & M. the Judgment of the Exchequer-Chamber was affirm- 
ed in the Houſe of Peers. 

Ni. B. In this Caſe a Difference was taken between the Opinion 
of a Gzant and a Devile ; if A. grants to B. generally, the Term 
is in him only at the lill of A. but ſuch a Deviſe paſſes the whole 
Term to B. elſe he would have nothing; fo2 ſhould it be like a 
Grant at Till only, then the Mill could not commence till the 
Death of A. and ſo inſtante it would be determined by his Death. 
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Habeas Corpus. 


Dominus Rex werſus Kendal and Roe. Trin. 
7 Will. III. B. R. 


PON a Habeas Corpus to the Keeper of Newgate, it (1) 
was return d, That the Defendants were committed by Fou 75: 
M2. Secretary Trumball fo2 High Treaſon in aiding for Treaſon, 
Sir James Montgomery to eſcape, who was committed to in ins . 
the Cuſtody of a Meſſenger fo2 Suſpicion of High Treaſon, And nab e 
upon Exceptions taken to the Return, the Court held, iſt, That.for Trewo, 
Secretaries of State might commit as Conſervatozs of the Peace . 
did at Common Lam, and that it was incident to the Office, as it c for which 
is to the Office of Juſtices of Peace, who are not authozized by H. was com- 
any erpzeſs Moꝛds in their Commiſſion to that purpoſe, but do it _ 71. 
ratione Officii, Vide x And. 297. 2 Leon. 175. 2dly, That the : 
Commitment of Sir James Montgomery ta a Meſſenger, was X 
good, and a lawful Cuſtody, fo2 they would intend it only in oper 
to carry him to Gaol. And Holt C. J. ſaid it had been held by 
Hale C. J. That if a Juſtice of Peace direct a Warrant to any 
particular pzivate Perſon, he might execute it; and ſuppoſing the 
Commitment ought to have been to the County-Gaol, -yet the 
ant of that would not make the Warrant void. 3dly, That 
Sir James Montgomery's Treaſon ought to have been inſerted in 
the Warrant, with an Allegation, That Sir James did the Fact; 
becauſe the Defendants, by bzeaking the Pꝛiſon, are guilty of 
the ſame ſpecifick Treaſon and Offence ; and fo; this Caule they 
were bailed. 
Pp 2 Be. 


348 | Habeas Corpus: 
Bethell's Caſe. Trin. 7 Will. III. B. R 


(2) 7: HE Defendant being invicted fo2 buying and ſellimg of old 
1 Money was conviited at the Old Bally, and fined 1001. 
And now on a Habeas Corpus directed to the Keeper of Newgate, 


ment in Exe» | 
cutionby was returned, that he was committed by Oꝛder of the Court of 
CourcofOyer Selfons at the Old Baily to his Cuſtody, tenor cujus Ordinis 
be wrong in ſequitur in hæc verba, viz. Willielmus Bethel convictus, &c. 
Form on, ideo conſideratum eſt, That he be fined 1000 l. & quod ibidem 
not diſcharg. VIZ. in Cuſtodia of the Keeper of Newgate in Gaola remaneat 
ed on Habeas ſab ſalva Cuſtodia quouſque finem perſolvet. | | 


| Corpus, dur It was held per Cur, That this Commitment was naught, 


t to his 


tit of Error. 1ſt, Becauſe it was not to the Sheriff, who is the legal and 
Commitment immediate Officer to every Court of Oyer and Terminer. 2aly, Be- 


ought to b* cauſe the TMoꝛd Committitur is neceſſary to the Foxn of a legal 
Poſt, 350. Commitment. 


Then the Queſtion was, TUhether he could be diſchacged? 
Et per Cur. Befoze Buſhel's Caſe no Man was ever by Habeas 
Corpus without TUrit of Erroꝛ, delivered from a Commitment of 
a Court of Oyer and Terminer; but this Commitment was not 
cauſeleſs : here a Commitment was without Cauſe, a Paiſoner 

may be delivered by Habeas Corpus ; but where there appears to 
be good Cauſe, and a Defect only in the Fozm of Commitment, 
as in this Caſe, he ought not to be diſcharged. 

And as to the other Matter, they ſa(d, that tho' the Commit- 
ment ought in Strictneſs to be to the Sheriff, yet a Gaoler is a 
Known Officer in Law, and his Cuſtody is the Cuſtody of the 
Sheriff to many Purpoſes ; therefoze let him bzing his CUrit of 

_ Erroz, fo? we will not viſcharge him on the Habeas Corpus. 


Bracy's Caſe. Mich. 8 Will. III. B. R. 


) RACY being committed by Commiſſioners of Bankrupt, 
5 Mod. 308. bought a Habeas Corpus, whereon the Commitment was re- 
by Comme. kürt v, and this Exception taken, that it was, That he be com- 
fioners of mitted to Prifon, there to remain till he conform himſelf to our 
Pankrupr till Authority: The Caſe was, That he refus'd to anſwer to ſuch 
dane conform Queffions and Jnterrogatozies, as they put to him relating 
to their Au · to the Bankrupt's Eſtate. And the Statute impowers the Com- 
pry; , mifſoners to commit in that Caſe till be ſubmit bimſelf to be by 
them examined. And the Court held the Tod conform inſtead 
of the Cow ſubmit to be well enough; becauſe it was of the 

ſame Senſe; but becauſe the Commiſſioners had other Authozities 


beſides that of examining, and it did not appear but it might re- 
I ig | 


quire 


. 
3 i 
— 
* 
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quire a Submiſſion to them in other Reſpes, and fo2 that all 
Powers given in Reſtraint ok Liberty muſt be ſtrictly purſued, 
and in this Caſe they had but a ſpecial Authozity, and muſt not 
exceed it, they held the Return naught. 


Anonymus. Hill. 8 Will. III. B. R. 


| I E the Chief Juſtice of the King's Bench commit one to REV 
Marſhal by his TUarrant, he ought not to be bzought to the Cet ju. 
Bar by Rule, but by Habeas Corpus. Per Holt C. J. tice of B. R. 


King verſus Clerk. Hill. 8 Will. III. B. R. 


N U a Habeas Corpus directed to the Keeper of Newgate, (3) 
to being up the Body of Clerk, it was returned, That in {,Me9- 3'9- 

London there are Companies, ſame Freemen of thoſe Compa- in « Commic« 
ntes are Liverymen, and that is a Court of Aldermen, and ment by 
that any one duly choſen, and not taking upon him the Office of Oer gag 
a Liveryman, may by Cuffom be committed by the Court of recura the 
Adermen to any Officer the City, and that he being befoze the wn 
Court of Aldermen and refuſing, the Court committed him by Cami. 
Marrant in TUriting to the Keeper of Newgate, until he ſhould ments by 
declare he would conſent to take upon him the Office of Livery- Spe gs... 
man; and it was reſolved, | in Execution. 
iſt, That the Court of King's Bench takes Notice of a Live⸗ 
tyman, and the Nature ot his Difice, and that he, who comes into 

a Company, agrees to incident Charges and Duties ; and it was 
admitted, a Cozpozation might have a Power to commit by Cu- 
ſtom, tho' not by a Charter oz By · Law. 
2᷑dly, They held that they could not take Notice, that the Keep- 
er of Newgate was an Officer of the City of London, and there- 
foze it does not appear they purſued their Authozity : The Sheriff 
is their pzoper Officer, and theyſhould commit to him. And Holt 
C. J. ſaid, fn caſe of a Monconkozmiſt coming within five Miles 
of a Town that ſends Members of Parliament; the Party was 
diſcharged becauſe it did not appear that London ſends Burgeſles 
to Parliament, tho” all the Tlozld knows they do. 5 Mod. 162. 

3dly, TUhere a Coinmitment, is in Court to a p2oper Officer 
there p2eſent, there is no Warrant of Commitment, and there- 
foze he cannot return a Warrant in hæc verba, but muſt return 
the Truth of the whole Matter under Peril of an Action; but if 
he be committed to one, that is not an Officer, as in this Caſe, 
there muft be a CUarrant in TUriting, and where there is one, 
it muſt be returned, fo2 otherwiſe it would be in the Power of 
the Gaoler to alter the Caſe of the Paiſoner, and make it either 
better o wozſe than it is upon the TUarrant z and if he map take 
upon him to return what he will, he makes himſelk Judge; where- 
as the Court ought to judge, and that upon the Tarrant it ſelf. 

Ano- 


FEY 


ſw 


350 is Habeas Corpus. 


Anonymus. Mich. 11 Will. III. B. R. 


(6) TE one in Paiſon in the Counter be removed into the King's 


. * 4 Bench by Habeas Corpus ad reſpond. and intending to go 


ſhall not be Ober to the Fleet, pꝛocures ſome Friend to bung a Habeas Cor- 
brought into pus to remove him thither ; he ſhall not be removed thither till he 
oy kill be has anſwered to the Cauſe here, and he ſhall not compel the 
has anſwered. laintiff to follow after a pꝛolling Defendant, and ſo vice verſa 
of the Common Pleas ; each Court ſhall retain the Defendant, 
in which he is firſt attached, and after he has anſwered there, you 
may carry him where you will. This is fit to be the ſettled 


Courſe, if there be any Difference between the two Courts, 


Dominus Rex verſus Foiffer. Trin. 12 Will. III. B N. 


(7) OWLER was bought up upon a Habeas Corpus directed ta 
— the Sheriff oz Gaoler, whereupon was return d the Tarrant 
becauſe di- from the Sheriff fo2 taking him, and that was upon a TUrit of 
—— to the Excommunicato capiendo, fo Subtration of Tithes and other Ec⸗ 
Groler in che Cleſtaſtical Duties: And Holt C. J. and the Court held, 
Disjunctive. aff, That the Habeas Corpus being directed in the Disjunctive 

to the Sheriff 02 Gaoler was wzong, and that ail the Pꝛecedents 
Ante, 348. were otherwiſe. That where a Pan is taken on a (Uarrant of 
Vide 293- the Sheriff, in purſuance of a TUrit to the Sheriff, the Habeas 
Corpus ought to be direted to the Sheriff, fo2 the Party is in his 
Cuſtody, and the CUrit-'it ſelf muſt be return d. Otherwile it is 
=— oo is committed to the Gaoler immediately, as in Caſes 

criminal. A : | | 
2dly, The Writ of Excommunicato capiendo it ſelf ought to 
be returned; and it is not ſufficient to return the Tarrant, be- 
cauſe the TUarrant may be wꝛong when the TUrit is right; and 
tho' the Warrant may be wꝛong, pet if the TUrit is right, the 
Party is rightfully in Cuſtody of the Sheriff, And koz theſe Rea- 

ſons the MUrit was quaſh'd, N 


Anonymus. Trin. 12 Will. III. B. R. 


1 Habeas Corpus went to the Stannary Court, to which an 
Corpus 1 inſufficient Return was made, and therefoze diſallowed : 
granted upon Et per Cur. The TUarden of the Stannaries muſt be amerced, 
nave i and you may go to the Cozoners and get it affeered, and eſtreat it, 
(vou know mp Lozd Bath's Amerctament is 5 1.) and an Alias Ha- 

beas Corpus muſt go fo2 the Inſuſſiciency of the Return * 4 
| 1% | it, 


od ug a ay ou. an ann... ca... 


Habeas Corpus. 


3F1. 
firſt, and upon that the Body and the Cauſe muſt be removed 


up: Ik another Ercuſe be returned, we will grant an Attach 
ment. 


Yoxley's Caſe. Pal. 1 Ann. B. R. 


Os Yoxley wag committed by the Earl of Nottingham, al — 2 
till he ſhould be delivered by due Courſe of Law, fo2 refu- n 35 El. c. 
ſing to be examined, and anſwer whether Jeſuit or not, accozding til delivered 
to the 35th of Eliz. c. 2. which impowers the Juſtices to examine Gan e 
and commit him ik he refuſe to anſwer ſuch Queſtions ; and the Law, m. 
Court held the Commitment naught, becauſe the Statute was 

not purſued ; and that this was a kind of Conviction 02 Judg⸗ 

ment to be founded upon the Statute. The Court held further 

that they had a Power to examine, and he being examined, made 

anlwer, No Jeſuit, and was diſcharged. 


Keach's Caſe. Trin. 1 Ann. B. R 


A Habeas Corpus iſſued to remove H. from the Pꝛiſon of the ( 
Admiralty where he lay in Execution upon a Sentence, to Hcommitted 
anſwer an Action to be bzought againſt him here. Uponthe Return % emi 
'twas moved that the Defendant might be committed here, fo2that curion, not 
there was no other Map to ſue him; fo2 he was not chargeable Ir 
in the P2iſon of the Admiralty, and there ought not to be a Fai- „fuer % 
lure of Juſtice. Holt C. J. ſaid, This was new: That tho' the Aon ro b⸗ 
Pꝛoceeding of the Admiralty was by the Civil Law, yet it was 1 
ſuppozted by the Cuſtom of the Realm, and this Court muſt not f 

elude their Pzoceſs. He enquired as to the Adion, and thinking 

it only a Pꝛetence, ſaid, there being no Action pending here, con- 

ſequently they ought not to commit him, and the Plaintiff could 

not declare againſt him till in Cuſtody ; otherwiſe if an Ackion 


had been depending, The Defendant was remanded. Ex Mo- 


tione Salkeld. 


Hollingshead's Caſe. Hill. 1 Ann. B. R. 


OLLINGSHEAD was bzought up on a Habeas Corpus, ,,, 

on which was return'd a Marrant of Commitment by Ao: pl. ;. 
Commiſſioners of Bankrupt, foz refuſing to be examin'd by 1 
them, and the Concluſion of the CUarrant of Commitment was, der 


Tor otherwiſe diſcharged by due Courſe of Law: And this was Bzokrupe till 


held naught ; fo2 the Moꝛds of the Statute are, he ſhall be com- 57.9" ** 


g + ge iſcharged b 
mitted till he ſubmit himſelf to be examined by the Commiſlſo- 10 ee of 
ners. 0 aw, il]. 


Ano- 


Habeas Corpus. 
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removed by 
Habeas Cor- 
pus. 


Anonymus. Hill. 1 Ann. B. R. 


FT ER an r befoze final Judgment in an 

inkeriour Court, a Habeas Corpus cum cauſa was bꝛought: 
Before the Return of the Writ, the Defendant died, and a Pro- 
cedendo was awarded ; becauſe by the 8 & 9 W. 3. c. 11, the 
Plaintiff may have a Scire Facias againſt the Erecutozs, and po. 
ceed to Judgment, which he cannot have in another Court, any 
by this Means he would be dep2ived of the Effet of his Judg: 
ment, which would be unreaſonable. . 


Fazacharly verſus Baldo. Trin. 3 Ann. B. R. 


N a Habeas Corpus to the Sheriffs of London, they re: 
turned an Action on a By-Law with Penalty fo2 not weigh⸗ 

ing at the City⸗ Beam: Parker and Eyre moved che Return 
might be filed, fo2 otherwiſe the Party could have no Remedy if 
the Return was falſe, and that there was no Jnconventence on 
the other Side; fo2 the Recoꝛd might be taken off the File at any 
Time the ſame Term. 1 Roll. Rep. 85. At leaſt a Procedendo 
might be awarded, 1 Lev. 93. 1 Keb. 133. 170. Et per Holt C. J. 

iſt, Ik a Recod be filed here, it can never be ſent down oz re- 
manded, either in the Term it is filed, oꝛ any other, and that is 
plain by the Act of 6 H. 8. c. 6. which enables this Court to do it 
in Caſe of Felony, which otherwiſe they could not have done. 

2dly, The Reco2d it (elf is never removed by a Habeas Cor- 
pus, as it is on a Certiorari, but remains below, and the Return 
is only an Account o2 Hiſtozp of their Pꝛoceedings ſkated and 
ſent up to the ſuperiour Court to judge and determine the Mat⸗ 
ter there; therefoze if a Cauſe be removed hither by Habeas 
Corpus; the Plaintiff here muſt begin de novo; and declare againſt 
the Defendant as in Cuſtod. Marr. by” 

3dly, The Habeas Corpus ſuſpends the Power of the Court be 
low, ſo that if they pzoceed, the Pꝛoceeding would be void & 
coram non judice. 

4thiy, That the Return in this Caſe may be filed, becauſe the 
very Reco2d below is not returned, and therekoze will not be 
thereby filed ; of conſequence a Procedendo may be granted, be- 
cauſe it will not ſend out any Recoꝛd filed in this Court, but takes 
off the Suſpenſion they were under by the Habeas Corpus. Accow:- 
ingly the Trit was filed, and akterwards a Procedendo awarded. 


I French's 


Habeas Corpus. 


French's Caſe. Mich. 3 Ann. B. R. 


HE Defendant was out on Ball in an Adion in B. R. and «C 14 ) 
was taken on an Extent at the Queen's Suit ; the Bail 5 for £2 
brought him upon a Habeas Corpus, and pꝛaped he night be Cutoay t 
committed to the Marſhal in Diſcharge of his Bail; and notwith- — — of 
ſtanding great Oppolition was made by the Attomey-General, he Pon v, 
was turned over, becauſe the Action here was pꝛecedent to the 
Queen's Extent. | 


Domina Regina verſus Layton. Pal. 4 Ann. B. R. 


PON the Return of a Habeas Corpus it appeared, That (5 
4 Layton was convicted by Sir Owen Buckingham, Loꝛd — 
Mayo? of London, upon view by Uertue of the 15th R. 2. c. 2. Convidion of 
lo; a fo2cible Detainer of the Paiſon of the Fleet, and that he was are De. 
committed until delivered by due Courſe of Law, Et quouſque * 
he pafd the Fine of 1001. ſet upon him: Sir James Montague 


took Exceptions, and objefed, 1ſt, That it did not appear that 


the Mapoꝛ was a Juſtice, ſed non allocatur ; fo? the 8 H. 6. gives 


the ſame Power to Mapoꝛs, &c. Secondly, That the Com- 
plaint was of a fozcible Entry and Detainer, and here is no fo2- 
cible Entry at all; and a Man's Houſe is his Caſtle, which it is 
lawful fo2 him to defend with Foꝛce. Curia adviſare vult. At ano- 
ther Day it was farther objeted, That the Fine was ſet at ano- 


ther Time; but the Court held that might be let after the Con- 


vittion, as in Lawbard's Eirenarcha. Farther it was objecken, 
That it ſhould appear by the Convickion, that the Defendant had 
not been thee Pears in Poſſeſſion upon the 8 H. 6. 9. But per 
Cur. That comes in by a Pꝛovilo, and he that would have the Be- 
nefit of it, muſt plead his Poſſeſſion. Vide 2 Cro. 199. and Stat. 
31 El. c. 11. Alſo the thꝛee Pears Poſſeſſion is intended where the 
Eſtate is continuing, not elſe. Vide Moore 848. The Court alſo 
held, That tho'the Convittion was only of fozcible Detainer upon 
Uiew, yet it was traverſable upon the 8 H. 6. 9. by him that had 
been thꝛee Pears in quiet Poſſeſſion, as well as upon a finding by 
Inquiſition, and that becauſe the Party is to be impziſoned. 


Crackall verſus Thomplon Mich. 4 Ann. B. R. 


HE Defendant pending an Afton againſt him in B. R. was ( 36) 
taken upon a Carrant in a criminal Matter, and commit: 
ted to the Compter, and — was there charged with an 
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Ante 353. 


(17) 
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Extent f02 the Queen. And he was bzought up by Habeas Cor- 
pus at the Sutt af the Plaintiff in the Action, in oꝛder to be de⸗ 
clar'd againſt in Cuſtody of che Warſhal, and Mz. Attozney-Gene: 
ral oppoſed it, becauſe the Cuſtody ot the Barſhal was pzecarious, 
and he would let him eltape as he did French ; and this Caſe 
differed from that becauſe by the late ack ok Patliament the 
Plaintiff might declare aguinct hum in Cuſtodia Vicecomitis, Where 
ag the Ball han been withoutRemedy, ir French had not bern tom 
mitted; and as to the Dekendant's being arreſted on criminal 
Proceſs, that was nothing; fo2 tho? one ſorarreſfed cannot be 
charged at the Suit ot a Subjeck in any Action, wikhout Leave of 
the Court, yet the BRED may charge him: And che aur 
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He EAS CORPUS 1 5 BOY was granted to the 
County ⸗Palatine ok Cheſter, and afterwards ſuperſeded up: 
on the — of My. Cheſhire, who cited two I: 
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Smith & Us verſus e Irin. * 155 B. 15 latr 


Pal. T3 W. III. _ JIN 0 85 of 


| EBT again: i per dere w\Otitatiph' ati An- 
\ ceſtox; the Defendant nok venying the Atfion 01/Obli- 
gation pleads, That his. Anceſtoz wag ſeiſed in he of 
three Fourth Parts of ſuch and ſuch Tenements, and 
that in 1697 he demiſed the ſame fo2 Five hundzed Yeats to A. 
who entered, and that the ſaid Reverſion deſcended, & riens ultra ; 
and that at the Time of the Ackion bzought he had no Tene- 
ments in Fee-ſimple by Diſcent præterquam the faid Reverſion ; 
and that afterwards there was a Bill in Chancery exhibited 
_— him by the Anceſtoz's Mile foz Dower, and a * » 
aine 


Fg OY . . — . — 9 a — 


tained againſt him fo2 the third Pact of thoſe thꝛee Fourths fo2 
the CUife's Like. Et hoc, &c. unde petit judicium fi iple de de- 
bito prædict. præterquam in the Rever ſion after the Leaſe, and the 
Eſtate in Dower when they reſpefively happen, virtute ſcripti ob- 
ligatorii prædict' onerari debear, &c. 17 this there was an idle 
Replication, a Rejoinder and a Demutrer. | 

Jt was not queſtioned but Judgment ought to be given fo2 the 
Plaintiff ; the Doubt was, whether General oz Special. 

Et per Cur", A general Judgment ought to be given: And, 
1ſt, Holt C. J. ſaid, It had been a Doubt whether the Heir fonld 
plead a Term koz Pears in Delay of pꝛeſent Execution; and 
tho there were ſome Pꝛecedents to that Purpoſe, pet he wag ot 
Dplnton the Heir could not plead a Tetm in Delay, but ought to 
confeſs Allets; fox the Reverſion is Aﬀfets, and the Common 
Law had no Regard to a Term koz Years. 2 loſt. 321. 43 E. 349. 
Br. Aﬀets 9. And there is no Miſchief in this; fo? tho in Conte 
quence a Levari Facias may go; yet the Leſſee map maintain im- 
ſelf againſt an Ejectment by Uirtue ok his Leaſe. 'Vide Dy. 346. 
Hern's Pl. 307. 

2dly, As to the Decree in Chancery, he held it plain, That GenerJudg- 
there was no Eſtate o; Jntereſt veſted in the Wife by that, ſo that gare, 
the Plea in this Reſpect is naught, and moſt apparently falſe : e 
5 which Reaſon a general Judgment was given koz the Plain⸗ 
tiff. 


Denham verſus Stephenſon. Mich. 3 Ann. B. R. 


Fan brought Debt on a Bond as Adminiſtratoz, (2) 
against the Defendant, ag Heir of his Anceſtozz and upon df Ante4o. 
Demurrer, one Dbjection was, That he did not chem coment 2. 
hæres, &c. and Hob. 333. Was cited. Et per Cur. There H. Where De- 
ſites as Heir, he muſt ſhew his Pedigree, & coment hæres, fo2 it £109 as Heir; 
lies in his pꝛoper Knowledge; but where one is ſued as Heir, he the Dela 
need not; fo2 the Plaintiff is a Stranger, and it would be hard . 


to cotnpel him ta let foꝛth another's Pedigree. Foz the pzincipal ment Heir. 


Point in this Caſe, vide Title mn. pag. 40· pl. 10. gt y hen 
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Auſtin wehe Benner. Faſ. 5 W. & M. R R. 
= RESPASSfo2 a Com; the Defendant ſhewen that J. S. 


Where it may 

ports was polſeffed of, 8c. and dien, and that he ſeized the Cow 
diſtrained as Heriot-Service, and does not ſhew that he ſetzed it 
for. within the Banoz. Et per Cur'. H. may ſeize either 


Goul 97.  Herigt, Cuſtom 02 Service, any where ; but one cannot diſtrain 
foz them out of the DYanoz. ec. 10 4 KN 


9 4 © 
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Highways, Rivers, Bridges. 
Dominus Rex verſus the Inhabitants of the Pariſh of 
Newington. Trin. 8 Will. ILL B. R. 


4 Y the 2d of W. & M. Stat. 2. ca. 6. ſet. 8. The Pave: 
e 4h ments of Streets are to be repaired by the Jahabitants 


Conſtruction 
of 2 W.&M. of the ſaid Streets, and by Sect. 9. the Scavengers are 
— 7 to be paid by the Pariſhioners ; and theQueſtion was, 


CUhether Houtholders, who are bound to repair the Pavements 
before their own Dooꝛs at their own Coſts by the 8th Clauſe, arc 
bound to contribute to the Payment of the Scavenger's Rates? 
And the Court held they were, fo2 that an indefinite Pꝛopoſition 
is univerſal, and they are Pariſhioners: And as fo2 paving befoze 
their own Dooꝛs, they have the pzincipal Benefit of it; ſo that is 
no Reaſon to excuſe them from other Parochial Duties. 


. Domina 
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Domina Regina verſus Kime. Paſ. 2 Ann. B. R. 


NDICTMENT fo! not wonking toward the Repair ot High- 

ways accoding to the Statute, chewing that:ſir Days inter 
ſuch a Time and ſuch a Time were appointed by the Juſtices, 
and Defendant did not come upon any of the ſix Days; this 
Indictment was held naught, fo2 the particular Days ought to be 
ſet koꝛth. The Juſtices muſt not appoint ſir Days generally be- 
tween ſuch a Time and luch a Time, but muff be particular; 
and ſince the Appointment was naught in this Caſe, the Party 
was not boand to come at a. 


- 
Ip 


Domina Regina verſus Watts. Trin. 2 Ann. B. R. 


9e „ D 3. „%% 005 Jae 4 iQ jo, | Tre 
NDICTMENT fog not tepairing a Houſe ſtanding upon the 
Highway ruinous and like to fall down, which the Defendant 
occupied and ought to repair ratione tenuræ ſux. The Defen- 
dant pleaded Not guilty, and the Jury found a Special Uerdit, 
viz. That the Defendant occupied, but was only Tenant at 
Tail; and whether he was liable, was the Queſtion, -Et per 
Cur'. The Ratione tenuræ is only an idle Allegation; fo? it is not 
only charged, but kound, that the Dekendant was Occupier, and 
in that Reſpect he is anſwerable to the Publick; fo2 the Þouſe 
was a Nuſance as it flood, and the eantinuing the Houſe in that 
Condition is continuing the Nulance. And as the Danger is 
the Matter that concerns the Publick, the Publick are to look to 
the Occupier, and not to the Eſtate, which is not material in 
ſuch Caſe as to the Publick: And Powell J. held, That there 
might be ſuch a Tenure, and that Tenures being chargeable upon 


8 1 


(2) 
If Juſtices ap 
point H. to 
work on the 
Highways ſix 
Days be- 
tween ſuch 
a Day and 
ſuch a Day, 
tis void. 


7 SW 
Indi&ment 
for ſuffering 
a Houſe on 
the Highway 
to be likely to 
fall down, 
lies againſt 
Tenaat at 
Will. 


the Land by the Statute of Avowates, it is not material, even in 


an Avowyy, what Eſtate the Dccupter has in the Premilles liable. 
Warren verſus Matthews. Hill. 2 Ann. B. R. 


NE tlaimꝰ d ſolam Piſcariam in the River Ex, by a Gant 

from the Crown. Et per Holt C. J. The Subject has a 
Right to fiſh in all navigable Rivers, as he has to fiſh in the 
Sea; and a Quo Warranto ought to be b2ought to try the Title 
of this Gzantee, and the Ualidity of his Gzant. 


Domina 


(4) 
Subje& has a 
Right to tith 
in all naviga- 
ble Rivers. 
Mod. Caſcs, 
105. 

Davis 57. 
Plowd. 315. 
7 Co. 


* 
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Domina Regina verſus the Dutcheſs of Bucklugh, & al. 
Paſ. 3 Ann. B. K. 


PI T a Trial at Bar upon an Jnfowmation fo? ſuffering a com- 
by Service of mon Bzidge to be ruinous, which the Defendants by Te: 
Repairing ® gute were obliged to repair, it was reſolved, xſt, That if a a: 
bridge. Te. 1102 be held by the Service oz Tenure of repairing a common 
nant of any Bildge 02 HtghWay, and that Yano? afterwards comes to be 
Pris liable diblded into ſeveral Hands ; every one of theſe Alienees being Ce. 
Charge. nants of any Parcel, either of the Demelnes oz Services, ſhall 
be liable to the whole Charge, and are contributaty among them- 
ſelves. And tho' the Lo2d of the Manoz might, upon th eſeveral 
Alienations, agree to diſcharge thoſe that purchaſed of him, of 
ſuch Repairs ; pet that ſhall not alter the Remedy koz the Pub⸗ 
lick, but only bind the Lo2d and thoſe that claim under him, As 
the whole Mano2, and every Part of it in the Poſſeſſion of one 
Tenant, was once chargeable with the Reparatton, lo it ſhall re: 
main, notwithſtanding any At ok the Pꝛopzietoꝛ: It ſhall not be 
in his Power to appoztion the Charge whereby the Remedy fo? 
publick Benefit ſhould be made moze difficult, oz by Allenations 
to Perſons unable, to render it, in Reſpect of the Parts which 
And the ſhould come into ſuch Hands, quite fruſtrate, 2dly, That tho” a 
Charge con. Mano? ſubject to ſuch Charge, comes into the Hands of the 
tioves, cho'it Crown, pet the Duty upon it continues, and any Perſon claim: 
Crown, ing afterwards, under the Crown, the whole Banoz, o2 any Part 
of it, hall be liable to an Indickment o2 Inkozmation fo2 want of 
due Repairs. | | 


Domina Regina verſus Inhabitants of Cluworth. Pal. 
3 Ann. B. R. 


of Ce HE Defendants were indicked fo2 not repairing a common 
5 Footway and confeſfled it, and ſubmitted to a Fine. Et per 
Where Inha- Cur". The Matter is not at an End bythe Defendants being fined, 
—— 4 but TUrits of Diſtringas ſhall be awarded in infinitum, till we are 
they muſt al · Certified that the Map is repaired; but the Defenbants are not 
ſo repair che hound to put it in better Condition than has been Time out of 


9 Pind, but as it has been uſually at the beſt. 


2 Domina 


* = i — 7 
e 


to charge. Northey.Attomey-General cited a Caſe, wherein it 
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Domina Regina verſus Inhabitants Com. Wilts. Mich. 
3 Ann. B. R. 


NFORMATION againft the County fo2 not repairing Lay- ,, * 7.2... 
| cock Budge ; they pleaded, That the Uillage of Laycock %. 
ought to repair it; and it was p20ved in Evidence, that the Ju- County liable 
ſtices at the Sellions had made an Ower upon the Uillage to re- 5, unte 
pair it; but the Court held that was no Evidence, fo2 the Ju⸗ they cen 
ſtices might indict koꝛ the Negleũ, but could nat make an Oder; * 
and the County is liable, unleſs they can find a particular Perſon con. 
was adjudg d, That if a pzivate Perſon build a Bzidge, which 
akterwards becomes a publick Convenience, the County is bound 
to repair it. | | 


Domina Regina verſus Sainthill. Trin. 4. Ann. B. R. 


NDICTMENT found befoze Juſtices of Peace at the Sel. (3) 
ſions, fo2-not repairing occidentalem partem communis pon- Mod Caſes, 
tis pedalis continent. dimid. pontis in communi ſemita; Judg-⸗ 
ment fo2 the Queen, and Erro2 bꝛought: It was objeted, That 
the 22 H. 8. by which Juſtices of Peace have their Jurisdifion of 
Nuſances in B2idges, extends only to Bꝛidges in the common 
Highway. 2 Inſt. 201. Vide Velt's Pref. 119, 156. 2dlp, Jt 
ought to ſhew the Quantity, viz. ſo many Foot in Length, and 
ſo many in Bꝛeadth. Jt was anſwered, That there may be commu- 
nis ſtrata, which is not the King's Highway, and yet the Juſtices 
have Power over Nulances in that Caſe, not by Uertue of the 
22 H. 8. but by the 1 E. 3. which gives Power of all Nuſances. 
The Court doubted as to the firſt Exception, over-ruled the ſe- Pons pedalie, 
cond, it being laid dimidium, but held that Pons pedalis did not quid. 5 
ſignifie a Foot bꝛidge, but a Bzidge a Foot long; and lo re. 18 
verſed the Judgment, being Pedalis fo2 Pedeſtris. 
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| Houſe and Building. 


Tenant ver ſuus Goldwin. Mich. 3 Ann. B. R. 


= was poſſeſſed of a Beſluage, and in a Cellar, Part thereof, 
Mod. Caſes, was wont to lay Coals, Beer, &c. That the Cellar joined to 
FO =o. 5 the Defendant's Heflusge ; and by a Mali which the Deken⸗ 
Priv 7 dant debuit reparare was ſeparated and defended from the De⸗ 
rated by Par- Fendant's Pꝛivy, and thac foꝛ want of repairing this Mall, fedi- 
_— tates & ſordida furicz prædict. in Cellarium ipſius quer. fluebant, 
Plaintiff's Sc. There was Judgment by Default and Damages upon the 
Cellar. De- Vit of Enquiry : And upon a Motion fn Arreſt of Judgment, 
— te- Holt C. J. was at firſt of Opinion, That, the Defendant being a 
pair the Wall Tertenant, the Platntiff could not put a Charge upon him without 
—_— thewing a ſpecial Title : Upon this it was afterwards argued, 
mn That there have been Caſes where the Plaintiff has by a de Jure 
debuit & conſuevit, charged the Defendant even where a Tertenant. 

Sands and Trefuſes, 1 Cro. 575. In the Caſe of a Watercourſe, 

3 Lev. 266. In the Caſe of a Map, 1 Lut. 119. And that it is 

not neceſſary in any Caſe fo2 the Plaintiff to ſhew a Title where 

the Defendant is liable of common Right: Thus it is not re- 

quiſite in an Aſie fo2 a Rent-Service, oꝛ foz Common Appurte- 

nant to make Title even againſt the Tertenant ; aliter of an Al⸗ 

ſize foꝛ a Rent-Charge 02 Common in groſs, unleſs the 4Mze be 

againſt the Pernoz of the Pꝛofits. 32 H. 6. 15. a. 35 H. 6. 7. b. 

So of all Charges by Act in Law, as againſt a Pariſh fo2 not 

repairing a Highway; otherwiſe if againſt a pzivate Perſon: 

That the Flowing of this Filth was an adual Treſpaſs, like the 

Caſe 6E. 4. 7. Fitz. Treſ. 110. And that every Man ought to uſe and 

keep his own, ſo as not to damnifie his Neighbour, That one Man 

might compel another to repair his Houſe, in ſeveral Caſes. 

ia what Caſes TWO Jointenants of a Houſe, one may have a Urit de reparatione 
one Man may facienda againſt the other; and the TUrit ſuppoſes quod ad repa- 
2 ano ration. & ſuſtentationem domus tenetur. Aliter of a CIAlood ann 
bie on Fence. Mo. 374. 11 Co. 82. b. 2 Inſt. 403. Reg. 153. b. F. N. B. 27. 
Houſc. So if H. has a houle near another's, which he will not repair, 
a Writ de domo reparanda lies, and ſuppoſes quod reparare de- 
ber. Note, The CUrit is good without ſolet. Reg. 153. ry 
4 | F. N. 


Vide Rec. p. | an Action on the Caſe the Plaintiff declared, That he 
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F. N. Br. 127. c. d. Reg. 153. b. 1 Inſt, 56. b. One Man has the 
upper Part of a Houſe, another the lower. Kelw. 98. b. To- 
- wards the end of the Term, the Cheif Juſtice called fo2 the Po- 
ſtea, and gave Judgment fo2 the Plaintiff: Me did not app2ove of 
the Cale in Kelw. 98. b. and thought the TUrit in F. N. Br. 
127. b. muſt be founded upon the particular Cuſtom of Places: 
The Reaſon he gave fd2 his Judgment in the pzincipal Caſe 
was, becauſe it was the Defendant's Mall and the Defendant's 
Filth, and he was bound of common Right to keep his TUall ſa 


as his Filth might not damnify his Neighbour; and that it was 


a Treſpaſs on his Meighbour, as ik his Beaſts ſhould eſcape, 
02 one ſhould make a great Heap on the Bozder of his Gꝛound, 
and it ſhould tumble and rout down upon his Meighbour 's. That 
the Caſe might indeed poſſibly be ſuch, that the Defendant might 
not be bound to repair; as if the Plaintiff made a new Cellar 
under the Defendant's old Pz2ivy, oz in a vacant Piece ofSomnnd, 
which lap next the old Privy befo2e, in ſuch Cale the Plain⸗ 
tiff muſt defend himſelf ;: But that cannot be the Caſe here, fo? 
then he could not be bound to repair; and upon the Mods debet 
reparare, he muſt be acquitted upon the Trial. But on the other 
Side, if A. has two Houſes, and the Houſe of Office on the one 
is contiguous to the Cellar of the other, but defended by a Mall, 


and he ſells this Houſe with the Houſe of Office, the Aendee muſt 


repair the TUall; ſo if he keeps this and ſells the other, he him- 
ſelf muſt repair the Mall of the Houſe of Office; oz he whoſe 
Dirt it is, mult keep it that it may not treſpaſs. Salkeld pro 
Quer', Southouſe pro Def. 7 Hi 


Aaa 


— 


Houſe of Correction. 
| war” 


The Caſe of the Hundred of Blackheath. Paſ. 1 Ann. B. R. 


Tuſtices of T HERE being a mighty Jncreaſe of People in the Hun: 


Peace may by dꝛed of Blackheath, by reaſon thercof it was thought 
TS 4- neceſſary to cere# a new Houſe-of Cozrection within that 


Number of Hunded, to reffrain and imploy idle People and Uaga- 
Work houſes, bonds: Fo? this end a Petition was preſented to the Juſtices in 
bar ic nog their Quarter, Sellons ko; ſuch a Toꝛkhoule ; and it wag oꝛder⸗ 
be at te d by the Court, that the Juſtices of the Pꝛecinct, oz any two 


Charge of the gf them, ſhould cauſe ſich a Houſe to be built, and ſhould aſleſs 


whole Coun» 


ty. a Tar on the Pundzed fo2 carrying on and compleating the ſain 
| Cao. Upon this a Queſtion aroſe, Whether Juſtices could 
cauſe a Houſe of Correction to be erected in a County which had 
one already? Jt was objeded, That this Power of the Juſtices 
was by the 39 Eliz. c. 4. which Statute is expired. But per 
36 El. c. 4. Holt C. J. The 39 Eliz. is continued by 3 Car. 1. and all 
continued by Acts continued by 3 Car. 1. are likewiſe continued till it be 
Ca. otherwiſe owaſned, and this ſtands upon the ſame Foot with the 
43 Eliz. which is no otherwiſe continued; and the Juſtices 
therefoze may increaſe the Number of TWozk-houſes fo2 the Coun⸗ 
ty, if there be Occaſion. A ſecond Queſtion aroſe, TAhether the 
Juſticeg could raiſe the Tax out of the particular Hundzed only 


where the Houſe of Correction was to be built? Broderick argued 


they might, becauſe it was foz their particular Convenience, and 
would ſave them a greater Charge in removing Uagrants to re- 
moter Places, and that the Þund2ed in this reſpef might charge 


themſelves at Common Law: Sed per Holt C. J. The Tar 


cannot be raiſed upon any particular P2ecint o: Hundzed, but 
muſt be a general Tax upon the whole Countp, becauſe the Houſe 
of Correction muſt be fo2 the whole County, and cannot be erecked 
fo? a particular Pꝛecinct, unleſs in Bozoughs and Copporations; 
and he held that this could not be done by any Authozity at Com- 
mon Lam, becauſe it was no Charge at Common Law: There the 
Common Law creates a Charge upon any ]2ecine, as to repair 
Bꝛidges, Ways, Churches, &c. the Common Law gives them 
the Method of anſwering that Charge; otherwiſe where no 
Charge is by Law laid upon them, as in this Cale; therefoze a 
Majoꝛity cannot bind the reſt, but all muſt agree; which Powell and 
1 ; 


Gould 


— 
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Gould, Juſtices, agreed. 3dly, The whole Court agreed, That Juftices can. 
Seffions could not delegate their Authozity to particular Juſtices Aubert. 
of Peace, noꝛ indeſt them with a judicial Power in the Matter, but ; 
map refer a Yatter to them to enquire after, and repozt back. 


JEOFAILS 


Brook verſas Ellis. Paſ 5 W. & M. B. R. 


Þ PON a Devaſtavit ſuggeſted againſt both Executozs, ( 
viz. A. and B. the Crit was to the Shetiff to enquire. {ofofficicar 
of a Waſting by both; the Sheriff returned a Deva- Deraftavit 
ſtavit as to A. but ſaid nothing as to B. This being aided by Ver- 

aſigned ko; Etroz, after Judgment upon a Uetdicf, was held to dis. 
be aided by the QUerdict, being but an inſufficient Return, oz a 
Miſreturn by Reaſon of the Dmiſſion ; otherwiſe if no Return at 

all. Vide 3 Cro. 587. 3 Co. 81. Noy 72. Cro. Car. 295, 312. 


Dorne verſus Caſhford. Pal. 9 Will. III. B. R. 


H E Plaintiff declared, That he was poſſeſſed of the G2ey- (2) 
hound-Jnn, &c. by Leaſe thereof foz a Term of Years, — for 
and that he and ail thoſe whoſe Eſtate he had, habuerunt & ha- 6&1, on a 
bere debuerunt & conſueverunt viam ad Eocleſiam, &c. and the Que Eſtate. 
Defendant obſtructed it. After a Uerdict fo2 the Plaintiff, the. Sund. 113. 
Judgment was arreſted fo2 this Reaſon, That Leſſce fo2 Pears 
has no Bodp's Eſtate but his own, and therefoze he cannot lap 
a Que Eſtate, and the Title is impoſſible; but habere debuic with- 
out a Que Eſtate had been well enough: Avjuvg'd 3 Keb. 528. 
1 Ven. 13 1 Sid. 297. 


Aaaz Clerk 
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Clerk werſus Martin. Paſ. 1 Ann. B. R. Vide this Caſe, 
Title Bills of Exchange, pag. 129. Pla. 12. 
OF: EF” Nota, the Diverſity there taken, That after Uerdict it 
may be intended that no Damages were given koz Mat: 


ter-inſenſible; but it cannot be fo intended fo2 Matter ſenſible, 
but inſufficient in Law, 


Courtney verſus. Strong. Mich. 4 Ann. B. R. 


FER | N Aſſumpſit, the Plaintiff James Courtney declared, That 
Aſter Ver- in Conſideration that he had agreed with the Dekendant at his 
dit, Judg- Requeſt, that the Defendant quiete occuparet quoddam Meſuag. 
ed. barre &c vigint. Actas Terre onerat cum redditu 201. nuper concef- 

' Nudum pa. ſum cuidam Johanni Courtney libera & immun. ab omni moleſta- 
Qum. tioue præfat. Jacobi Courtney r'one reddit. prædict. the Defen- 

dant poſed. Nom Aſſumpfit was pleaded, and a Uerdifo2 the 
. - Plaintiff, _ But Jubgment was atreffed on the Motion of 
Mi. Eyre, foz that the Rent-charge was granted to John Court- 
ney, and not to the Plaintiff; and there was no Room to ima⸗ 
zine an Alignment, oz that the Rent did not continue in John. 
o then the Dekendant was to pay the Plaintiff fo2 not doing 
that whith he gad no Right to do, which fs nudum pactum, and 
no Tonfideratton: Jt was urged by G:. Squibb fo2 the Plaintiff, 
that being after Merdick the Court muſt intend a Conſideration, 
and that there was an aſügnment. Curia Contra. Here was a 
Pꝛomiſe, tho not a legal P2omiſe, and ſuch as could bind; and if 
that Pꝛomiſe which is laid was fully pꝛoved, the Jury might well 

find the Uerdict, Et per Powell, They could not but find it. 


Grouther verſus Oldfeild. Hill. 4 Ann. B. R. 


LY 


— __ 4 * tit veclared quod cum ſeiſitus fuiſſet de uno 
Fab, 1. Meſſuagio & decem acris terrz in N. parcell. Manerii de W. 
without ſay. AC tent. per . rotulor. Cur. Manerii illius ut tenens cuſtuma- 
ing, ad volun- rius in feodo ſimplici fecund. conſuetudinem Manerii; cumque ipſe 
car. Comini,  przfat. quer. habeat & habere debeat, ipſeque & omnes tenentes cu- 
ifcer Verdict, ſtumarii Manerii K * 1 _ Maner. ill. a tempore 
becauſe the cujus, &c. Habuer, & habere debuerunt & conſueverunt communiam 
rey *, Paſturz inquodam loco vocat. Waimles Moor parcell. difti Manerii 
Parcel of the pro omnibus averiis communicalibus ſuper tenementa ſua cuſtuma- 
Manor. ria levan. & cuban, tanquam ad tenementa ſua prædict. ſpectan. & 
pertinen. prædict. tamen defendens to depꝛive him of his ſaid 
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Common. had incloſed, per quod, &c. Upon Not guilty pleade 

the Plaintiff had a Uerdict ; but upon Motion in the Common 

Pleas, Judgment was arreſted. Upon this the Plaintiff dzought 

a CUrit of Erro2 in B. R. and that Judgment was reverſed : 

1ſt, It was agreed in this Caſe, that a Man cannot be a Copy? 

holder, no2 an Eſtate be a Copyhold Eſtate, tho it be held per 

Copiam Rotulorum & ſecundum conſuetudinem Manerii, unleſs it 

be alſo ad voluntatem Domini; and the Chtef Juſtice ſatd, the 

great Difference between Coppholds and cuſtomary Freeholds ;, ,j-.4;og 
which paſs by Surrender is, That the Copyholder is in by De- Copy bold it 
miſe from the Loꝛd; but in the Caſe of cuſtomary Freeholds the ehe 


to ſhew che 


Low-is only an Inſtrument; and that in pleading a Title to a Granc of che 
Copphold Eſtate, it is ſufficient to ſhew a Gꝛant from the Loꝛd; but Lord; incu- 
in the other Cale tt is not enough to ſhem, that the Low granted 5, che E. 


it, oꝛ that A. ſurrendered to the Lo, and he granted; but it fcc of the 
muſt be ſhewn that the Surtenderoꝛ was feized in Fee and ſurren- Surge 
dered to the Lozd, and he granted, &c. '2dly, It was agreed, gw. 
That if this Eſtate muſt be taken to be Freehold, the Judgment 

of the Common {Fleas was rightly given: Foz then the ]latn- 

tiff beiug ſeized of a Freehold Eſtate, to make a Title to the 
Common, ſhouid; have pꝛeſceibed, that he and all thoſe whoſe 

Eſtate he had, haue Time out of Bind had, &c. and cannot make 

a Title by Cuſtom, accozding to 1 Cro. 418. And here the Court 
admitted the Caſe of Dorne and Caſhford ſupra pla. 2. and ſaid, 

That tho' the Plaintiff in poſſeſoxy Actions may declare upon 

his Poſſeſſion without ſetting out a Title; yet if he undertakes 


to ſet out a Title, and ſhews a bad one, the Gerdick caunot cure verde ein 
that. Vide 1 Cro. 418. 2 Cro. 315. 2 Saund. 136, 186. 1 Mod. not aid a bad 


294. But the Court held, That now after Uerdi this Eſtate of , pe. 


the Plaintiff muſt be taken to be a Copyhold-Eſtate, and not a it need not 
Freehold Eſtate, becauſe it is both laid and found, that the Ce. en 
nements were Parcel of the Mano2, and that by Cuſtom, the | 
Plaintiff ut tenens cuſtumar. has Common; all which is utterly 
impoſſible, unleſs the Tenement was Copphold, and therefoze 

muſt be ſuppoſed ſuch, tho' the Mods ad voluntatem Domini 

were omitted, comparing it to the Caſe of Debt fo2 Rent by an 

Aſſignee of a Reverſion, who ſhews no Attomment and has a 


Qerdiz, and the Caſe in 1 Sid. 218. Upon this Foot the whole Lerdie 2195 a 


Court held, That tho' a Title, which could not be good, could Bively fer 
never be atdcd by a Uerdict ; yet a Title in a Declaration which forth, noc » 
was only imperfectly ſet foꝛth, and where the Cant of ſomewhat d one. 
omitted might be ſupplied by Intendment, was cured by Uerdict : 
And hereupon, ſuppoſing this to be a Copyhold Eſtate, there 
aroſe theſe Objections: 1ſt, That the Cuſtom was not allcdged 
expreſly, quod infra manerium prædict. talis habetur & a tempore, 
& c. but quod cum ipſe pet conſuetudinem habere debeat, which 
does not affirm a Cuſtom, but ſuppoſe it. Vide 4 Co. 31. b. 

Vaugh. 
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Vaugh. 257, 253. 2 Cro. 185. Co. Ent. 123. b. Raſt. 625. 
2bly, That they ought not to claim Common tanquam ad tene- 
menta ſua ſpectan. & pertinen. fo2 it fs annexed to the Eſtate 
and not to the Land; the Reaſon is, becauſe the Eſtate grew by 
Cuſtom, and \o did the Common as Part thereof, oz rather a 
Paivilege- annexed thereto. Vide 2 Cro. 253. 2 Brownl. Entr. 96. 
It a Copyholder purchaſe the Freehold of his Copyhold, his Com- 
mon is gone. As to the firſt Objection the Court held, that it was 
but a defefive Title, and there was Room enough to induce a 
Doo of the Cuſtom; and it was only an Jntozmality of laying 
Diverſity be- the Cuſtom, which is cured by the Uerdict. As to the ſecond Ob⸗ 
rveen dom, eton the ChietJuſtice took this Difference, viz. (Uhere a Copy. 
ing to the» holder Claims Common in the Maſtes of a Mano, it pzoperly and 
Effate, and to ſtxittly belongs to his Eſtate, and if he enkranchiſe his Copphold, 
che Land. in thut Caſe his Common is loſt; but where he claims it out of 
the Mano, it belongs to the Land and not to the Eſtate ; and if 
he enfranchiſe the Eſtate, the-Common continues: But all the 
Pꝛecedents of Common are, _— ad tenementa ſua ſpectan. 
9 Co. 113. Co. Ent. 9. Dy. 363. b. 1 Saund. 349. 2 Saund. 321. 
Co. Ent. 574. Winch. Ent. 931. 1026, 1027, 1111. Hern. 81. 
Brow nl. Red. 428, 430. And the Chief Juſtice thought, that ſince 
the Pleadings were ſo, the Common might be laid to belong to the 
Copphold Tenement, ſince it belonged to the Copyhold Eſtate; 
fo2 that which belongs to the Eſtate belongs to the Tenement : 
And the Judgment was reverſed after great Deliberation. Vide 
I 4 126. The Repozt of the Judgment of the Common 

Pleas, | ? 


IMPARLANCE 


Anonymus. Mich. 10 Will. III. B. R. 


tion of the Court, and the Declaration being not delivered elner. 
four Days befoze the End of the Term, pleaded it as he s 

might by the Courſe of the Court within the firſt four Days 

in the ſubſequent Term; and the Clerk, to avoid the Trouble of 

making up a Poſt-Roll, entered it with a Special Imparlance as 

of the ſubſequent Term, which ſpoiled the Plea; and the Clerks 

were ozdered to make up Poſt-Rolls, and not to ule theſe Spe- 

cial Jmparlances, which, Holt C. J. ſaid, were crept in of late, 

and were not known kozmerlp. | 


J. an Attion bzought againſt H. he pleaded to the Jurisdi⸗ (2. 


Anonymus. Hill. 11 Will. III. B. R. 


ER Holt C. J. In an Inkozmation if the Defendant comes (:) 


in upon the firſt Pꝛoceſg, he has an Jmparlance of Courſe, upon on 16. 
but if upon the Attachment, he muſt plead inſtanter. Formationy 
. wnen grant. 


ed, and for 


Domina Regina verſus Rawlins. Mich. 3 Ann. B. R. how long 


R INS being bound by Recognizance to appear and an. 4. 3.) 
A wer an Jnfozmation, appeared at the Day and pzayed an 
Jmparlance. Et per Northey Attomey-General, An Jmparlance 

is not to be denied; but fo2 how long ſhall he be allowed to im 

parle? Et per Cur', An Imparlance is a reaſonable Time to ad- 

vile, and there have been Imparlances from one Retom Dap to 
another; but now they are always from one Term to another in 

the Crown-Office : Pet per Holt C. J. Jt ſeems reaſonable that 

the Dekendant ſhould have the ſame Time on ſuch an Appearance, 

as ik he had ſtood out and come in upon an Attachment o2 Capias, | 
1. e. the ſame Time that the Length of the P2oceſs. would take kost, ;: 
up, and no moze; fo2 when he had come in upon that, he muſt- 

have pleaded inſtanter | 
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Incident, Appendant and Ap- 
purtenant. 


Poole' s Caſe. Mich. 2 Ann. Coram Holt C. J. At 
| N iſi Prius i in Middleſex. 


the Conveni - J. S. fo2 the Convenience of his Trade, put up Fats, 
— -- »» _ Coppers, Tables, Partitions, and paved the Back- 
. removesble fide, &c. And nom upon a Fieri Facias againff J. S. which iſſued 
| during the on a Judgment in Debt, the Sheriff took up all theſe Things, 
j Tere, and and left the Houſe ſtrip d and in a ruinous Condition; fo that 
Fieri Fac. the firſt Leſſee was liable to make it good; and thereupon 
bzought a ſpecial Action on the Cale againſt the Sheriff and thoſe 
that bought the Goods, koz the Damage done to the Houſe. Et 

PET, Holt C. J. it was held, 

il, That during the Term the Soap- -boiter might well re: 
mode 'the Fats he ſet up in Relation to Trade, and that he might 
eee by the Common Law (and not by vertue of any Spectal Cu 

tom) in favour of Trade and to encourage Induſtry : But after 

| the Term they become a Gift in Law to him in Reverſion, and 
] are not removeable. 

2dly, That there was a Difference between what the Soap⸗ 

_-»-boifer did to carry on his Trade, and what he did to compleat the 


| pour: as bearths and Chimney: pieces, which he held not re. 


-;3dly, That the Sheriff might take them in Execution, as well 
as the Unver-Leſfee might remove them, and ſo this was not like 
Tenant fo2 Pears without Jmpeachment of (Waſte ; in that Caſe 
he allowed the Sheriff could not cut down and fell, tho the Tenant 
might: And the Keaſon is, becauſe in that Caſe the Tenant 
hath only a bare Power without an Intereſt; but here the An⸗ 

_ der-LeffeeHath an Intereſt as well as a Power, as Tenant foz 
\- Pears hath in landing Com, in hs ants caſe the Sheriff can cut 
down and ell. gy 


. fe ENANT fo Pears made an Under- leaſe of a ponſe 
-- or ry wi 7 fn Holborn to J. S. who was by Trade a Soap, boller: 
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Indictments, Informations, Inqui- 
ſitions, Convictions, &c. 


Rex & Regina verſus Pullen & ab. Paſ. 3 W. & M. B. R. 


13 Car. 2. c. 10. Wherein the Memorandum was, Quod — 4 — 


ſuper 23 Septembris, Hall venit coram A. B. C. tribus Siren 
Juſticiariis Pacis & informavit, That the Defendant With Congo, 


Convictions. 


C JR William Williams took Exceptions to a Conviction on 5 ( * / 


Gꝛeyhounds, chaſed in, &c. and that tunc Hall and Marſhall made 
Dath de veritate præmiſſ. & ſuper prædict. Sacrament. Pullen was 
convicted, ideo conſideratum eſt quod forisfaciet 20 l. one Molety 
to the Anfozmer, the other to my Lozd Thanet, the Pꝛopzietoꝛ of 
the Park, Secundum formam Statut'. It was agreed, That the 
whole need not be recited in the Conviftion, but ik it be and ap⸗ 
pear ill, it may victate the Conviction. 2dly, They held that 
ſaying, they made Dath de veritate præmiſſ. generally, without 
ſetting it fozth ſpecially, was well enough. 3dly, That the Judg- 
ment fo2 Diſtribution was good enough, tho' the Statute-gives it 
after Execution. 4thly, The 13 Car. 2. c. 10. is to be intended 
of clandeſtine Hunting, &c. not where the Party does it only to 
aſſert a Right; but the Court could not take Inkoꝛmation of that 
by Affidavits o2 otherwiſe, becauſe ft appeared not on the Convi⸗ 
tion. 5thly, That the Time of the Convition and alſo of the 
Dffence muſt appear, the Reaſon'of which ſeems ta be; becauſe it 
muſt be on a Pꝛoſecution within ſix Months after the Offence 
committed. Afterwards, viz. Hill. 3 W. & M. Shower pꝛaped an 
Attachment upon the Affirmance, but was denied it: Pet the 
Court was ol Opinion, that they ought to execute their Judg⸗ 
ment of Affitmance, as well in this Caſe as of Ozders of Sek: Execution 
ſions affirmed; but they thought the pzoper Execution would be + akon 
a Levari 02 Fieri Facias ſpecially made out on the Statute of Cages of 
13 Car. 2. c. 10. Nota, Paſ. 4 W. & M. B. R. Rex & Reg. ver- by Levari, 
ſus Rogers, the Court held they might award a Fieri Facias of 5 = 
the Goods, and in Default thereof a Capias ad ſatisfaciendum cisfeciendum. 
againſt the Perſon of the Dear-ſtealer, as well as the Juſtices: Pod, 374 
And a Fieri Facias was awarded in this latter Caſe. 
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Nw OO ** 
© 


Rex & Regina verſus Franklin. Mich. 3 W. & M. B. R. 


629 R Eyre moved to quaſh an Indictment fo2 exerciſing the 
Quiſhed be- | Trade of a Goldſmith, not having ſerved ſeven Pears ap⸗ 
So ii: pꝛentiteſhip, ko; this Exception, viz. That it wos found at a 
for praſen- Muarter⸗Seſſions fo2 a Bozough, whereas by the Statute 31 El. 
rat. c. 5. it ought to be at the Quarter-Seffions of the County, 
Inditment But the Court held, the Indictment might be at the Seffong of 
upon 5 Eliz a Bozough, (tho it had been otherwiſe ruled heretofoze in ſeveral 
21 other Caſes.) Note, The Cows of the Statute are, —ſhall 
Seſſions. be enquired of, heard and determined in the Aſſizes or General 
* * Quarter-Seſſions of the Peace of the ſame County where ſuch Of- 
fence ſhall be committed, or in the Leet within which it (hall 
happen, and not in any wiſe out of the ſame County where ſuch 
Offence ſhall happen to be committed. But fo2 a third Fault, 

viz. Præſentant. exiſtit fo2 Præſentatum, it was quaſhed. | 


Rex & Regina verſus Clerk. Trin. 5 W. & M. B. R. 


(3) TNDICTMENT that twenty Perſons being aſſembled, the 
Indimenr I Defendant, not being licenſed, preached to them, not conclu- 
ing, not be- ding contra formam Statuti, wag quached, fo2 they might be the 
ing licenſed, Defendant's own Family, to which the Statute does not extend, 
quathed, be- and it is not an Dffence at Common Lam. But Dolben differed 
C a kor- t | = 
— = 


Rex & Regina verſas Ball. Trin. 5 W. & M. B. R. 


PO N Removal of an Jndictment, the Defendant enters in⸗ 
Recogn- L. I to a Recognizance to try it; pet this is not foxfeited un 
ing,when for- Ie(S the Pzoſecuto2 gives Rules, and ſo if one gives a Recogni- 
ſeited. ante to pꝛoſetute a Mrit of Erroz with Effect, the Defendant 
_ give Rules and nonſfuit the Plaintiff, oz there is no Foz 

eiture. 


(4) 


Rex & Regina verſus Harwood. Trin. 5 W. & M. B. R. | 


-( 5) INDICTMENT fo(ows ſpoke, to the Intent to pꝛejudice 
Iadictment | the Market of Barnſtable, and hinder the Town of Coll, viz. 
3 I have got a judgment againſt the Town, that we ſhal} not pay 
judice a pub- for ſtanding ; and they are Fools that pay. The Court quathed it, 
dase. and (aid, the Recozder of the Town ought to be fined foz it, 


a 4 Rex 
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Rex & Regina verſus Whitehead. Trin. 5 W. & M. B. R. 


R. Northey moved to quaſh two Indicments, which were ( © ) 
M quod cum an Oꝛzder was made, that the Pariſhioners — * 
ſhould receive a Baſtard-Child ; they in Contempt did refuſe to re- Cg laid 
cefve it. And becauſe it was not poſitively ſaid, that it was oz⸗ * kc: 
dered that they ſhould receive it, but only by Recital with a Quod 
cum, they were quathed. 


Rex & Regina verſus Trobridge. Mich. 6 W. & M.B.R. 


NDICTMENT was per Jurator. præſentat. exiſtit, That (7 
the Defendant erefed a Cottage; & ulterius præſentant quod 1 
continuavit contra formam Statuti, and there was Judgment foz exit. &. Er 
the King, but reverſed on a TUrit ok Erro2; fo2 there is no- nu es. 
thing to agree with præſentant, and it is a new Indiament di⸗ verted or 
ſtindt from the firſt, the Matter whereof is no Dffence at Common «bc 
Law, and the contra formam neceſſarily refers to the ulterius 


przſentant, and no moze. 


Dominus Rex verſus Stocker. Mich. 7 Will. III. B. R. 


NDICTMENT foz making, oz cauſing to be made, a falle 5) 

Bill of Loading, in the Digjunive : And though fozging, 02 Cage in be 
cauſing to be fozged, is Fozgery; yet the Court thought the Pi5juoRtive, 
Indictment not good in the Digjuntive. ill 


- Ante 342. 


Dominus Rex verſus Walcor. Mich. 7 Will. III. B. R. 


J* a Pan is indixed and tried in B. R. the Anviment is en» (9) 
tered upon the Plea-Roll ; but if he be tried at the Seſlions Iadigwent, 


of the Old Baily, the Jndiment when bzought here, is put into a o che Pla. 


Bag and laid by, Per Holt C. J. Roll. 


Dominus Rex wverſus Hill. Mich. 7 Will. II. R R. 
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372 Indictments, Informations, Inquiſitions, &c. 


Dominus Rex verſus the Inhabitants of Belton. Fill. 
8 Will. III. B. R. 


(11) 
| Ioditmens JF NDICTMENT on Stat. Weſtm. 2. c. 4. fo; pulling down 


for any hei- 


1 Hedges; the Defendant moved to quaſh it, which Holt C. J. 


nor quaſh's refuſed, ſaying, He might as well move to quaſh a Declaration 


without pleading to it. Afterwards Trin. 11. on a like Motion 

enk, 37% the Chief Juſtice ſaid, We never quaſh Jndixments fo2 Foꝛgerp, 
Perjury, Suboznation, oz any Crime concerning the Highways. 
Jn Trin. 10 W. 3. B. R. on a like Motion the Court ſaid, they 
would not quaſh an Indickment fo2 inticing away another's Ser- 
vant upon Motion, but muſt plead, demur, oz move in Arreſt 
of Judgment. So of all Crimes that are heinous. So it was 
1 lance. 4 Ann. Dom. Regina verſus Wigg, in an OT fo2 
a Nuſance. 


Dominus Rex verſe Gregory: Hill. 8 Will III B R. 


. Motion was made to quaſh an Inkoꝛmation filed by the qt- 
— tozney- General, and the Court would not upon * 
3 — quaſh- 76 


Dominus Rex verſus Gaul. Hill. 10 Will III. B. R. 
Int. inter pla. Cotonæ, | Trin. 7 W. 7 Rot. 39. 


14. N Inkopmution on the 5 8 6 E 6. c. 1 4. fo? buying ann ſell- 
72 ing live Cattle, not having kept them the Time the Sta⸗ 


penal Star. tllite appoints, was erhibited in this Court. The Buying and Sel⸗ 
made be fore ing was alledg d to be in Nor folk; and it was inſiſted, That the 
21 Jac. 1.c. 4. Inkoꝛmation ought to have been brought in Norfolk where the Fact 


cannot be 


brought in Was Done, and not in Middleſex; and that the Statute of 21 Jac. i. 


8 N une for WAS made fob the Cale of the Subjeck: On the Met Olde it was 
— objexed, That the King's Bench ig not reſtrained, and, att 
where the Attoꝛnep-Senerat may exhibit Iukozmattons in this Court, fog the 
Court ſis. Ring, notwithſtanding the Statute; and they citev Latch 192. 
| 1 Sid. 360. 2 Keb. 340. 1 Vent. 8, Jones 193. 3 Keb. 247- 
2 Cro. 178. 3 Inſt. 176, 191, 1 C 132. 
And now Hole C. J. faid, Ten nen oy agreed in the fol 
berge Thabthe r ic.” x. botx nat 0 any Offen 
} Mm 21 Jace 'S, 0 nee 
._ created'ſinfe” that Statutt; (o we ereeny fone. quent 
- Penal Statutes are not reſtrained thereby ; dut that Statute fs 
as to them, as it were, repealed, pro tanto, 


os © 


4 2dIy, 


1 
5 
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2dly, That all Inkozmations and popular A#tons on Penal 
Statutes made bekoze that At, muſt by Foꝛce of 21 Jac. 1. c. 4. 
be laid, brought and p2oſecuted in the pꝛoper County Where the 
Fact was done. Vide infra. 


" Hickss Caſe. Hill. 10 Will. III. B R. 


OLT C. J. tepozten the Opinion of all the Judges in this ( 
Caſe. An Axion of Debt was brought in the King's Bench Vent. 364. 

on 5 Eliz. c. 4. by a common Jnfo2mer, koꝛ exercifing a Trade, fn nary 
not having ſerved as an Appzentice ; and the Queſtion was, Jr v. 249% 
the Jurisdiction of the King's Bench was taken away by 21 lac. 12 2 Kb. 4»:, 1 
fo2 it was thought fit to ſettle it, becauſe of the Caſe of Barnes , 
and Hughes. 1 Vent. 8. 2 In | ST 

And it was reſolved by the Opinion of eleven of the Judges; 2 
1ff, That 21 Jac. r. reſtrains the Jurisdiction of the King's — 
Bench, in Adions of Debt by common Inkozmers, and that before 21 Je. 
they cannot bꝛing Debt upon the Statute in the King's Bench, * ® 
unleſs the Cauſe of Action ariſe in the County where the King's 
Bench ſits, but muſt fn other Caſes pzofecute by Inkozmation, 
&c. befoze Juſtices of Allize, &c. as the Statute direts, 

2dly, It was reſolved, That where a Kemedy is given by ue oy Pe- 
Action of Debt, &c. in any Court of Necozd, &c. by any later m ace 
Statute ſubſequent to 21 Jac. 1. ſuch Action is not reſ trained 
fo the ſaid Statute ot 21 Jac. 1. does not extend to ſuch Adions, | 
but ſands repealed as to them ng 
But the Chief Juſtice declared, that his own'pzivate Opinion 
was, That where any ſubſequent act gives any popular Action, it 
muſt be laid in the pꝛoper County within the Equity of 21 Jac. 1. 
Hale C. J. was always againſt the Opinton of Barnes and Hughes; 
and the pzincipal Dbjetion in that Cate was, That the Party 
offending might get out ot the County, aud fo eſcape che: Puniſh⸗ 
ment of the Law, as being out of their Juris distion: But by 
Holt C. J. This Objeckion does not hold, fo2 there may - be 
Pꝛoceſs of Outlawzy ſued out againſt him: The Statute of 
21 Jac. 1. giving the ſame P2ocels that lay in Actions of Treſpaſs 
Vi & Artis at Common Law; and therefs2e neithee Debt noz 
Inkoꝛmation, tho' erhibited by the Attoznep-General, lieth here, 
bur in Yorkſhire, which is the proper County in this Cale. 
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Dominus Rex werſus the Mayor and Aldermen of 
Hertford. Hill. 10 Will. III. B. R. 


. Motion was made to file an Infoꝛmation in Nature of a 
Information Quo Warranto againſt the Mayo; and Aldermen of H-rtford, 


QuoWarren- to ſhem by what Authozity they admitted Perſons to be Freemen 
mit Poſon; Of the Cozpozation, who did not inhabit in the Bozough; the 
eo be Free Motion was pretended to be on Behalf of the Freemen, who by 
men not In" this Means were incroached upon; and an Jnfozmation was 
x Sid. 86. granted, becauſe it was a Queſtion of Right, and there was no 
vis..." Dther Map to try it, no2 to redzeſs the Parties concerned. 

Judgments Jn a Quo Warranto the Judgment is to ſeize the Franchiſe in 
on Writof manus Regis; in an Jnfo2matton, as here, to ouſt the Defendant 
evo and la. Of the particular Franchiſe ; and herein the firſt Pzoceſs is a Sub- 


formation. pœna, and then a Diſtringas, wherein there muſt be fifteen Days 
between the Teſte and Return, if it iſſue into a fozeign County. 


The Caſe o | the Surgeon's Company. Trin. 
je J Will IL B. K. 2 
(16) 


Information Mandamus was granted to the Company of Surgeons to 
— p chuſe Officers; they made a Return under their common 
bras. Seal, and nowa Rule was moved foz, and granted to file an Jnfoz- 
mation againſt ſome particular Perſons of the Company fo! that 
Return: And the Chtef Juſtice ſaid, the Court muſt pzoceed by 
ap of Jnfozmation; fo2 being a Batter concerning publick Go- 
- bernment, no particular Perſon is ſo concerned fn Intereſt as to 
maintain an Action, and the Inkoꝛmation muſt be granted againſt 
particular Perſons, tho the Return be under their common Seal, 
fo2 there is no other Way to try the Right; and if it be found fo? 
the King, there muſt be a peremptozy Mandamus; perhaps we ſhall 
ſet but a mall Fine. 27555 | 


Dominus Rex verſus Dummer. Mich. 1 1 Will. III. B. R. 


1 Motion was made fo2 an Infomation againſt Dummer fo; 
2 Perjury committed, in a Trial between the King and Fitch, 
denied. in anſwering to this Queſtion, Mhether he had received 800 1. 
koꝛ paſſing bis Accompts? Et per Holt C. J. It the Que- 

Here the tion had been fair, we would have granted an Jnfo2mation ; 
— wis hut this Queſtion was in Effet, TUhether he was guilty of Byt- 
* _ bery, which it could not be expefed he would own : You may in- 

did him, but we will not grant an Inkozmation. =} 


4 
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Dominus Rex verſus Knight. Hill 11 Will. III. B. R. 


NFORMATION ſetting fozth quod cum 5 Junii, Anno (613 
g W. 2. tres aut plures Commiſſionar. of the Exchequer ladia meat 
cauſed Exchequer Bills to be iſſued ad recept. Scacc. ſecundum — 
formam Statuti in eo caſu edit. & proviſ. prædict. Knight exiſtens Bills, as if 
nuper receptor generalis, &c. to the Intent to get great Gains ney . 
to himſelf. did fraudulently and fallly indozſe twenty Bills at the £70 72 
Cuſtom-Houſe, quaſi receptæ eſſent pro Cuſtumis & eodem die, Judgment ar- 
& c. paid them into the Exchequer, ac fi eſſent truly indozſed, in ed 
deceptionem & defraudationem dicti Domini Regis. Upon Not 
guilty pleaded, the Defendant was convicted, and now a Motion 
was made in Arreſt of Judgment: This Caſe depended on the 
Statute 8 & 9 W. 3. cap. 19. ſect. 63. and was twice ſpoke to 
and determined upon good Conſideration. At laſt Judgment was 
arreſted, and the Chief Juſtice in delivering the Opinion ok the 
Court, held theſe Points: 
if, That nuper receptor does not fmpozt, that he was the No rorgery, 
King's Dfficer at the Time of indozſing and paying theſe Billg; where no Per- 
but rather the contrary, and he muſt be taken to be a pzivate — 
Perſon, and as ſuch to make this Indozſement ; Which in a pzi⸗ but che per- 
vate Perſon could be no Crime, becauſe the Falſity might hurt fo» doing it. 
himſelf, but could not p2ejudice the King. And it is like the Caſe 
in Noy 99. where the Obligee leſſened the Sum in the Obligation; 
it would have been Fo2gery in a Stranger oz in the Obligee to 
make it moze; but in regard the Obligee had hurt no Body but 
Himlelf, it was no Fo2gery: So it is of this falſe Indozſement, 
it is not criminal, becauſe it hurts no Body but himlelf. But it 
is objected, It may be a Damage to Contrafozs : J anſwer, Ale 
are to take Notice there might be ContraZ02s, but not that there 
are any, becauſe it is not ſet out. 
2dlp, The Mod Indorſe is not ſufficient'; the Wlows of the 
Act are, That the Perſon who pays the ſame into, #c. ſhall put 
his Name to the ſaid Bill, and write the Day of the Month, &c. 
And the Inkoꝛmation ſhould have been, That the Defendant ſet 
fuch a Perfon's Name on the Back of the Bill, ubi revera there 
was no ſuch Perſon, oꝛ ubi revera no ſuch Perſon oꝛdered him 
to put his Mame to the Bill; faz Indorſavit impoxts a Mriting 
on the Back of a Thing, but not putting his Name upon 
ft, as petit Auditum Indorſamenti. But it was urged by the 
King's Cotinſel that this might be plainly underſtood by the 
Wopws quaſi receptz eſſent pro Cuſtumis : J anſwer, This is by 
Argument only; and argumentative Jnfozmations are naught fo 
that very Cauſe; foz all Charges oughr certainly to be ſet out Charge mun 
in leading: But farther it was urged, That it is ſaid falſo jg- be -x»*<5, 


not argumen- 


dorſavit tative. 
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dorſavit in deceptionem Domini Regis, and ſo found by the Jury, 
and tho a Fact that appears innocent cannot be made a Crime by 
Adverbs of Aggravation, as falſo, fraudulenter, &c. Pet where a 
Fact ſtands indifferent, as waiting, which may be true or falſe, 
and is charged to be falſo, and the Jury find it lo, all are then 
eſtopped to ſay the contrary. That on the other Side it was ſaid, 


in deceptionem is only Matter of Concluſion. But here is ng 


Charge: it is not enough to ſay the King is cheated; he muſt ap. 
pear to be ſo, as well as ſatd to be fo. | 

- 3dly, The ſaying indorſavit, quaſi receptæ eſſent pro Cuſtumis, 
&c. is not well. Jn an Jndictment of Fozgery it is not well to 
ſay, the Defendant fozged a falſe Deed, purpozting quaſi a Con- 
vepance &c. but it muſt be continen', &c. So here it ſhould have 
been, That the Defendant made a falſe Jndozſement continens, 
&c. Here is a Falſity, but nothing is charged that's criminal; 
fo2 that Falſity could not hurt, no2 tend to hurt any Body but 
himſelf: And the Judgment was arreſted. 

N. B. The Jſſue was tried at Bar, and the Evidence that the 
Bills were ſigned at the Treaſury by thꝛee acting Commiſſioners 
of the Treaſury; the Defendant called upon them to pꝛoduce their 
Commiſſion, but Hole C. J. held it not neceſſary, comparing it 
to the Caſe on the Statute of Hue and Cry ; where ſhewing an 
Affidavit is enough, without going into the ]2oof of the Juſtices 
Power to adminiſter an Dath. | | 

Dominus Rex werſus the Mayor and Aldermen of 
| -. Hertford. Pal. 12 Will. III. B. R. 

(19) N the Inkozmatton ſupra pl. 15. againſt the Mayoꝛ and Alder- 
No ones men of Hertford, a Motion was made to ſet aſide the Pꝛoceſs, 
can ie 0". becauſe no Recognizance was given accoming to the late Act ; and 
deforcR-- thig being to try a Right, the Queſtton was, Whether it was 
5 by bn within the ſaid Statute; viz. Treſpaſſes, Batteries, and other Miſ- 
former. demeanors, which are frivolous wangling Matters of an inferio2 

Nature? But the Court ſaid, That this UAſurpation here pꝛetended 
was a Misdemeanoz, and the Jnfozmation might be as vexatious 
in this Caſe, as in Treſpaſs oꝛ Battery: That this laſt is a re- 
medial Law to pzevent Ueration, and muſt be conſtrued acco2d- 
ingly; therefoze the Pzoceſs was oꝛdered to be ſet afide, but the 
Inkozmation too. 


Dominus Rex verſus Brown. Trin. 12 Will. III. B. R. 


>. T HE Caption of an Jndictment was præſentat. exiſtit quod ſe- 
0 


Jill before paralia Iudictamenta huic Sch dulæ annexa ſunt billæ verz. 
finding ; 1n- this Exception was taken by Shower; iff, That tif there be 


ditamentum 


afterwards. twenty Indidments, one half true, the other falſe, tis within this 
finding; ſed Curia contra: Separalia Indictamenta impoꝛts all the 
ſeveral Indickments. Second Objection, That they were not Jndict- 
ments till they were found ; till then they were only Bills; and they 
were quaſhed fo? this Cauſe. 4 Do- 
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Domina Regina verſus Clerk. Pal. 1 Ann. B. R. 


A Coꝛoner's Jnquiſition finding that one Clerk cum cultro ju- 
A gulum ſuum voluntarie & felonice & ut felo de ſe fecuit & 
ſeipſum murdravit, being removed into this Court, was quaſhed; 
fo2 that, 1ſt. The Wound ought to be ſet koꝛth, and it ought to be 
altedg'd that it was moꝛtal, and that the Party died of it; fo? it 
is fo that very End and Reaſon that the Jury have the Giew: He 
might cut his Thzoat, and pet not die of it: And as to the An- 
ſwer, that it ſhall be intended, becauſe it is ſaid felonice & ut felo de 
ſe, it was held, That Inquiſitions muſt not be taken by Intend⸗ 
ment any moze than Jndictments, becauſe the Party is to fozfeit 
his Goods and Chattels by this Finding; and tho' the Cut was 
but a Maihem, it might be ſaid to be done felonice. Vide Dy. 68. 
adly, The Court held, That ſuch an Jnquiſition would be good 
without the Wow murdravit, and ſo is Dame Hale's Caſe ; and 
that if an Jndi#ment wants the TWlowd murdravie, it ought not to 
be quaſhed fo2 that Omiſſion, fo2 it is ſill a good Indickment fo2 
Manſlaughter, tho' not fo: Murder: Jt crept in at firſt to ex⸗ 
Yude the Dffender from having Clergy, and it continues acco2d- 
ingly. 

This Inquiſition being thus quaſhed, tho the Body had lain 
buried ſeven Months, the Cozoner took it up again and had ano- 
ther Jnquiſition found, which was complained of as irregular, 
and moved to be ſet aſide. Broderick contra. The firſt being in- 
ſufficient, is as none at all: Jt was done ſo in Barkley's Caſe, 
2 Sid. 101. And in Bonning's Caſe, x W. & M. And the not ta: 
king it, would be an Injury to the King o2 the Loꝛd of the Wanoz. 

Holt C. J. The Cozoner need not go ex Officio ta take the 
Inqueſt, but ought to be ſent koz, and that when the Body is 
freſh; and to bury⸗the Body befoze, 02 without ſending fo2 the Co⸗ 
roner, is a Misdemeanoꝛ. The Body may be dug up again, but 
it ought to be upon freſh Purſuit, not at ſuch a Diſtance of Time; 
fo? it is a Nuſance, and may infect People. Jn Barkley's Caſe, 
there was the Leave of the Court foz that Purpoſe. At laſt it was 
agreed to traverſe this Jnquiſitton, and to try it at the 4Mzes. 


Domina Regina verſ#s Smith. Mich. 1 Ann. B. R. 


R. Broderick took Exceptions to a Conviction of Deer-ſteal- 
ing, where the Fait was laid to be done in Foreſta uſi- 
cata fo? keeping Deer, and that the Defendant killed a Deer 
without Conſent ofthe Keeper; and inſiſted, That uſitat. might be 
meant of a long Time befoze, and there might be the Conſent 


Cec of 


(#1) 
Far. 16. 
Coroner's In- 
quiſition 
quaſh'd, be- 
cauſe the 
Wound not 
ſet forth, nor 
that rhe Per- 
ſon died of 


it. 


Coroner may 
cauſe che Ro- 
dy to be dug 
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great Di- 
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of the Ranger; ſed non allocatur, fo2 the Leave of the Ranger 
{4 is the Leave of the Keeper, and uſed ſpeaks the pzeſcnt Time as 
well as Time paſt, 


King verſus Chandler. Mich. 1 Ann. B. R. 


1 A Convition of Deer⸗ſtealing on 3 & 4 W. & M. c. 10. 
— 4 was returned on a Certiorari, and Exceptions taken to it. 
Convictions And it was laid by Holt C. J. That in theſe ſummary Pꝛoceed⸗ 
muſt be x7 ings the Right of an Engliſhman of being tried PET PATES ſuos, 
ſtrued ſtric 3 5 
ly. was taken away; therefoze the Court was to conſtrue them ſtrict. 
lp, ſo far as to ſee that the Fact was an Dffence within the Act, 
[ and that the Juſtices pꝛoceeded acco2dingly : And theſe Points 
|| were agreed; iff, That the Fa# in the Conviition need not be 
1 Not laid con · laid contra Pacem, fo: mere Fozm 02 Foꝛmality is not required 
| ra Pacem. . in theſe no2 any other ſummary Pꝛoceevings. Et per Northey 
| Attozney-General, This is not the King's P2oſecution; he can 
= have no Fine; but the P2oſecution of the Party, and this is the 
1 Memorandum of what the Juſtice had done in that Matter. 
4 T bat be- 2dly, That inter ſuch a Dap and ſuch a Day he killed thꝛee 
1 eween ſuch ® Deer, is good; fo2 if a Day certain were alledged, the Inkoz⸗ 
| Day and ſuch 
1 a Day he ki- mer is not tied up to that: Now in theſe Caſes he is confined to 
4 3 gibe Evidence of a Killing within theſe Days, lo that it is moꝛe 
1 ker den certain and better fo2 the Dekendant; and Northey cited 
41 | Raſt, 410. Hern. 549. Winch, 54, 547. Tho. 91, 92. Vid. 186 
4 Co. Ent. 158, &c. Otherwiſe it is in Jnfowmationg at Common 
i 2 Lev, 72. Law, becauſe every diſtinct Dffence creates a new Penalty, but 
þ in Treſpaſs a Fat may be laid to be done diverſis diebus & vici- 
= bus inter ſuch a Day and ſuch a Day; becauſe it is not a new 
_ f — * an Tncreaſe of Damages, per Gould, quod Holt C. J. 
| CONcenr, 
"1 3dly, That an unlawful Killing is ſufficient, and it need not ſct 
# forth a Hunting, noꝛ how the Deer was killed. 
[ Poſt 383, 4thly, That ideo conſideratum eſt quod convictus eſt, without 
ö | — — wal Et quod forisfaciet, is ſufficient ; fo2 the Statute gives that in 
vi us eſt, is CON(eQuence, and the judicial Part ends at the Convidion; the 
=o ſufficienr. Teſt is only Conſequence and Execution. 
n 1 5thly, That if the Owner of the Park die befoze Execution, 
1 | Executor of ANN the Conviction is affirmed here; his Executoꝛs ſhall have a 
— Levari Facias [ ſed videtur, it muſt be upon Affidavit, and then the 
cution. Matter ſuggeſted on the Roll.] So may the Church-wardens 


without Suggeſtion oz Scire Facias, and fo may the Ring. FT 


| 24 . King 
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King verſus Speed. Mich. 1 Ann. B. R. 


N a Convidkion affirmed in B R. a Levari Fac. was awatd- (24 


ed to the Sheriff, to leby the Penalty: The Sheriff ſeized 92 conv | 


the Goods and ſold them. And this coming befoze the Court, in B. R. Exe. 
they held, cution ſhall 


rſt, That this Court muſt award Execution; fo2 the Recozd bl, on 
here cannot be removed no2 ſent back tothe Juſtices ; and as the Sheri. 
Court have a Power to affirm the Conviion, the Court in ne⸗ Ante, 169. 
ceſſary Conſequence have Power to award Execution. 

2dly, This Execution cannot be awarded to the Conſfable, as 
it would, if the Reco2d had been befoze the Juſtices ; but it muſt 
be awarded to the Sheriff, fo2 he is the Officer of the Court, and 
the Court can take Notice of no other. 

2dly, Jt may be by Levari Facias, impowering the Sheriff to Where the 
ſell the Goods: The Moꝛds of the Aﬀ are, That the Offender ſhall — 
foxfeit 40 l. to be levied by May of Diſtreſs ; and in ſuch Caſe the che publick 
Diſtreſs ſhall not be deemed to be a Diſtreſs taken as a Pledge, — 
but a Diſtreſs to ſell ; fo2 the Publick being concerned, it ſhall be 22" ="? 
conſtrued the moſt effectual Levy by Diſtreſs. Thus upon a Di- 
ſtringas in a Court-Leet foꝛ a Fine, as in Caſe of Nuſance, where 
the Publick is concerned, the Officer may ſell of common Right: 
But upon a Diſtringas fn a Court-Leet pro certo Letæ, the Offi- 
ter cannot ſell the Diſtreſs of common Right, without a Cu⸗ 
ſtom: So fo2 a Diſtreſs in a Court-Baron, he cannot ſell with- 
out Cuſtom ; but in Cale of the Sewers, the Offiter has a 
| Pony to * the Goods. Vide Al. 92. 1 Keb. 733. 2 Jones 25. 
2 Inſt. 738. 


Domina Regina verſus Jones. Trin. 2 Ann. B. R. 


R. parker moved to quaſh an Jndictment, which was, That cu en 
the Defendant came to A. pꝛetending B. ſent him to receive indicubic. 

201. and received it, whereas B. did not ſend him. Et per Cur*, It 

is not indictable unleſs he came with falſe Tokens; we are not to 

_ one Man fo2 making a Fool of another: Let him bing his 

tion. 
Jn Bainham's Caſe, there was an Indictment, fo2 that A. boz- 

rowed 5 1. of the Defendant, and pawned Gold Rings to ſecure Contra pag. 

the Payment; and that at the Day A. tendered the Money, bnt 5**: 

the Defendant refuſed to deliver up the Rings; and it was quathed, 
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Anonymus. Mich. 2 Ann. R R. 


(26) NDICTMENT was removed by Certiorari, and upon the 
No Motion  F awarding the Certiorari, a Recognizance taken ; and now Sal- 
lndidment feld moved to quaſh the Indict ment; but it appearing that the 
remov'd by Recognizance was fozfeited, the Court would not hear the o⸗ 
Cette. tion. Holt C. J. (aid, Che Pactice was, 02 ought to be now, al. 
cognizance tered by the late Act; befoze that the Dekendant came ſoon enough 
beugen at any Time to move to quaſh, but thould not be allowed to do it 

die. nom, after his Kecognizance fozfeited by not carrying the Recozd 

down to the next Afizes to be tried ; and fo? the ſame Reaſon 
the Court refuſed to let him take any Exceptions, either to the 
Certiorart oꝛ Return. . | 


Domina Regina werſis Daniel. Hill. 2 Ann. B. K. 
(% INDICTMENT tos that at ſuch a Day and Place the De. 


Mod. Caſes fendant quendam Carolum Scot, ſervum ſive Apprenticium cu- 
328 juſdam Joſephi Biſhop, extra Domum Shopam & ſervitium prædict. 


lies not for Joſephi Magiſtri ſui diſcedere & ſeipſum abſentare illicite allexit 

inticing  procurdyit & cauſavit; & quod adtunc & diverſis diebus antea 

prenticc from illicite ſeduxit eundem Carolum ad 200 Carolina Hats, valoris, &c. 

bis Maſter, de bonis & catallis præfat. Joſephi extra Domum & Shopam 

ipſius Joſephi illicite capiend. & aſportand. & ill. adtunc & ibi- 

dem injuſte cepit recepit & hahuit ſciens bona, &c. & præd. Caro. 

lum eſſe ſervum præfat Joſ. The Defendant being found guilty, 

it was moved in Arreſt of Judgment, That this was but a pu⸗ 

vate Jnjury, fo2 which Caſe lies, and not in its Nature publick 

to maintain an Indickment. Treſpaſs will lie foz taking away 

his Servant out of his actual Service; but fo2 Jnticing, Caſe lies 

only, and not Treſpaſs. 21 H. 6. 31. Alſo no Fact is laid to be 

| done in Purſnance of this Inciting; and as to the latter Part 

1 about the tnticing to carry away the Goods, there is no Venue 

laid where the Goods were taken away: And Judgment was ar⸗ 

reſted. And in the Cale ok the Queen and Collingwood, Mich. 

Mod. Cifzs 3 Ann. in this Court, which was an Indictment of the ſame Na- 
288. ture, the Judgment was alſo arreſted fo2 the ſame Reaſons, 


* Domina Regina werſus Wyat. 2 Ann. B. R. 
Ante, 175. 


Conflable in- NDICTMENT ſetting fo2th, that one Naſh was convided of 


— 44 Deer-ſtealing upon 3 & 4 W. & M. c. 10. befoze a Juſtice of 
Duty te- Peace, and that the Defendant being a Conſtable, the Juſtice 
quit d by 2 dl⸗ 
Common Law | 

dot Sratute. 


—_— 
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directed his Marrant to him to levy the Penalty, and that he had 
levied the Penalty and had not returned his Warrant, noꝛ made 
any Return o2 Certificate at all. The Dekendant was kound 
guilty, and the Indictment removed hither by Certiorari. Et per 
Cur. reſolved. Tt? Blk 1) fJAC] 
iſt, Tho? the Conſtable is not named in the Statute, na ap- Confioble is 
pointen to be the Officer to execute theſe Uarrants; pet the Jus Greene 
ſlices may command him to execute them; fo2 as at'Common!Juttices of 
Law the Conſtables were ſubozdinate Officers to the Conſerva- Pe⸗ce. 
tozs of the Peace, ſo are they naw the p2oper Officers of the Ju- 
ſtices: The Conſtable of the Hundzed may arreſt foz- Beach of 
the Peace as well as a Petit Conſtable, 3 Cro. 378. and was an 
Dificer at Common Law, notwithſtanding the Opinions to the 
contrary ; and the Statute of Winton onip enlarges his Authozi- 
ty. Vide Hale's Pleas of the Crown. 3 Keb. 251. 

2dly, here an Officer neglects a Duty ineumbent on him, 
either by Common Lam 02 Statute, he is foꝛ his Default indica - 
ble. Et nota, In this Cale, the Jndictment was not laid contra 
formam Statuti, noꝝ need it have been, tho the Conſtable: had been 
named in the Statute; becauſe the Conſtable is an Officer at 
Common Law, and when a Statute requires him to do what 
without requiring had been his Duty aud he muſt have done it, 
5 impoſing a new Duty, and he is indictable at Common 

a 02 It, Nhe | 137 1 

3diy, They held, he need not return the Warrant it; ſelf, foꝛ 
that is not required; it map be neceſſary to keep it fo2 his 
own Ockence; but he muſt either return that, oz certify what 
he has. done upon it; fo2 without this the Pꝛolecutoꝛ cannot at- 
tain the End of his Pꝛoſecution, and the Defendant cannot be 
diſcharged; and in a TUrit of Execution, where ſomething mo2e 
is to be done upon it, an Attachment lies againſt the Sheriff if he 
does not return the Arit. Laſtly, They held, That contra pa- 
cem was Surplulage, and conld neither do good noꝛ harm; becauſe 
it was a Monkcalance. W ie r 


Domina Regina verſus Gould. Paſ: 3 Ann. R R. 


FNCICTMENT, foz that a poo? Bay being put out Anmen- ,, ( 227 
tice. to the Defendant purſuant to the Statute, he Vi & Armis ,;, 
refuſed: to p20v!de'fo2 him. Et per Cur', Since we allow the Jt: Iodigment 
ſtices Power to put out Apprentices, we muſt allow an Indictment go. 7g 
fo2 Dilobedience, either in caſe of not receiving, turning off, 02 for an Ap. 
not providing fo2 ſuch Appzentice, as the Law requires; and the rcntice: 


Vi & Armis is Sutpluſage, 
Do. 
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Domina Regina verſus Culliford. Mich. 3 Ann. B. R. 


ALL ER Cur', It there be two Jndifments againſt HI. koz the 
Wagens 17 ſame Thing, as ik one be found by a Cozoner's Inqhueſt, 
are for the AND another by the G2zand Jury, and H. is acquitted upon one; 
— +7 FO yet he muſt ſtill be tried upon the other, to which he may plead 
on both at the fozmer Acquittal; but the Uſage of the Old Baily is, and 
once. indeed lo is the faireſt Courſe, to try him on both Jndixments at 


once. | 
Domina Regina verſus Pierſon. Trin. 4 Ann. B. R. 


(44) TNDICTMENT found at Hicks's Hall, foꝛ that the Defen- 
was 1 dant fuit communis lena ac male diſpoſitas perſonas in Do- 
— a Bawdy- mibus lupanatibus convenire & Scortationes & Fornicationes com- 
Houſe, but mittere pro ſuo lucro proprio illicite procuravit: Upon Not guil- 
not for being ty pleaded, the Defendant was convited, and Judgment againſt 
Lena, &, her; and now a Writ'of Erroz was bzought, and the Judgment 
reverſed, The Court agreed, 1ff, That if a Lodger, who hag 
only a ſingle Room, will therewith accomodate lewd People to 
perpetrate Acts of Uncleanneſs, ſhe may be indicted ko; keeping a 
Bawdy-Houſe, as well as if ſhe had the whole Houſe. 2dly, That 

one may be indicted fo2 keeping a Bawdy-Houſe ; but a bare Sol- 

licitation of Chaſtity is not indictable; juſt as it is actionable to 

ſay, a Moman keeps a Bawdy-Houſe ; but not to ſay, ſhe is a 


TUhoze. 


Domina Regina berſur Atkinſon & af. Paſ. 5 Ann. R K. 


(32) NDICTMENT was againſt A. and others, fo; that being 
Hon — be F Receivers of the Queen's Tax, they did colore Officii ſui ex- 
dicke for CON Money from ſeveral Perſons. Upon a Motion in Arreſt of 
Extortion ; Judgment it was held, That two Yen may be indicted jointly foꝛ 
_ ocherme 2 d Battery 02 Extortion; becauſe tis a Crime at Common Lam, 
Trade not be · Of which they might be jointly oꝛ ſeverally guilty, But as to 
ing Appren- the Caſe in 2 Ro. 81. 1 Ven. 302. they admitted that, viz. That 
* Rol. Abe. tino Men could not be indicted jointly fo2 exerciſing a Trade, not 
2% 116. Having been Apprentices ; fo2 not being Apprentices, is that which 
occaſions the Crime and Foxfeiture, and that muſt of neceſſity be 


ſeveral, Judgment fo2 the Queen. 


— 


Indictments, Informations, Inquiſitions, &c. 383 


Domina Regina werſ#s Jennings. Trin. 7 Ann. B. R. 


IR James Mountague moved to quaſh a Conviction of Deer⸗ n 
ſtealing on 3 & 4 W. & M. taken by a Juſtice who entered & <* 
into a Glover's Houſe, and finding a Deer Skin, asked him how Sener ot 
he came by it; the Glover ſaid he bought it of J. S. who not gi⸗ a — 
ving a good Account of himſelf, was canviced. And the Court ig 4. 
held, That the Juſtice might enter and convick the Perſon that 
ſold it; fo2 the Statute might be ealtly evaded, if the Deer⸗ 


ſtealer could diſcharge himſelf by a Sale. 
Domina Regina verſas Barret. Mich. 9 Ann. B. R. 


Conviction of Deer⸗ſtealing being returned on a Certiorari, x; ) 
the Objecklon was, 1ſt, That the Convittion appeared to be ! loben. 

a Pear after the Day of the Inkozmation; but it was held tut jv Time. 
cient that the Inkoꝛmation be pzoſecuted within a Pear after the Coin 
Fatt; fo2 that is a good Commencement of the Suit, and it is T. g 
from that the Computation is made in all ſuch Caſes. 2d Obj. cas. 
It is ſaid to be in quodam loco in ambulacro Chaſeæ, and this 
Malk may be in a Chaſe and not of it; ſed non allocatur, fo2 it 
muſt be intended that the Malk was Part of the Chaſe, and the „nee 
Place Part of the Walk. 3d Obj. No due Summons ; non al- Sammons in 
locatur, the Defendant having appeared: Jn a Mandamus ft ſommery 
muſt appear that the Party was ſummoned ; becauſe he is to loſe — 
his Freehold, and it is a Courſe of pzocceding by Common Law, ; 
wherein no Appeal lies; otherwiſe in Convitions, which are a 
Pꝛaceeding by the Statute, in which the Defendant appeared, 
and that Appearance will aid the Want of Summons: So it was 
held in Peache's Caſe, and all the Pꝛecedents are ſo. 

4th Obj. Quod convictus eſt & forisfaciet ſummam 20 l. juxta — — 
formam Statuti, without making a Diſtribution, which ought to bar . 
be 101. to the Party grieved, 101. to the Poo, &c. But the cicoc. 
Court held it was well enough. It is enough to ſap, Quod con- N. B. Mich. 
vict. eſt & forisfaciet juxta formam Statut, fo2 by the Statute he o i» Ex. 
is only to fozfeit in caſe he has Goods, which is conditional, and Chender this 
not abſolute ; and by Parker C. J, the Wows juxta, &c. qualify Exp 
it, Et per Cur'. The Judgment in ſuch Caſes ſeldom makes a 7." 
Diſtribution z and it has been a Queſtion, Whether convid. eſt io an Infor- 
be not enough of it ſelf. Vide Rex verſus Chandler, Ante pl. 23. e 

5th Obj. This Convition is pardoned by the late Ac of ge- en 
neral Pardon, being not a final Judgment. Vide Dy. 322. Co stet gives 
which it was anſwered by Serjeant Pengelly, 1ſt, That this is usted. 
moe than an interlocutozy Judgment, and that it is a compleat the other fo 

and the King. 


* Whether 
Conviction of Deer.ſtealing pardoned by AR of general Pardon? 


S; 
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( 3s) 
Indictment 
againſt Ba- 
ron and 
Feme for 
keeping a 
Bawdy- 
Houſe. 


(36) 
Battery im- 
plies an Aſ- 
ſeult. 


2 Keb. 51. 


and a final Judgment, becauſe a Trit of Erro2 lies on it. 
2dly, Pe argued that it could not be parddned: iſt, Becauſe it 
is a Foxfeiture to the Party grieved, and he hath an Intereſt in 
the Penalty, and it is a Part of the Judgment. 2dly, Becauſe 
the Puniſhment of the Party in this Caſe is by Tay of Sa⸗ 
tisfation, not fo2 Example, like the thzee Pears Impziſonment 
by the Statute de Malefactoribus in Parcis. 2 Inſt. 200. 3 Inſt. 171. 
5 Co. 51. not like 1 Cro. 46, 47, 198. 11 Co. 65, 66. 3 Cro. 338. 
1 Mod. 34. 3 Cro. 82, 83. Adjournatur. 


Domina Regina verſus Williams. Mich. 10 Ann. B. R. 


I DICTMENT againſt pusband and Wife fo2 keeping 
Commun' Domum lenocinii, Anglice a common Bawdy-Houſe. 
Upon a Motion to quaſh it, the Objedion was, That the Keep. 
ing a Houſe could not be the Keeping of the TUife, any moze than 
it is the Keeping of the Servant: But to this twas anſwered and 
reſolved by the Court, That the Mie may be guilty and commit 
a Crime with her Pusband, and that that Crime is joint and ſe- 
veral. Husband and Wife may commit a Treſpaſs, Murder, 
Treaſon. Jn Dꝛ. Huſley's Caſe, Baron and Feme were indited 
of a Raviſhment of Ward, and the Mike was found guilty, 
Hob. 95. Keeping a Bawdy-Houſe is a common Nuſance ; and 
the Indickment fo2 Keeping is a Charge againſt them fo2 this 
Nuſance. The Keeping is not to be underſtood of having oz 


renting in Point of Pꝛoperty; fo2 in that Senſe the Mike can⸗ 


not keep it, but the Keeping here is the governing and managing 
a Houſe in ſuch a diſozderly Banner as to be a Nuſance, and the 
ite may have a Share in the Management o2 Government of a 
diſozderly Þouſe as well as the husband. 2 Ro. 345. 3 Keb. 34. 


x Keb. 575. Cited. | 
Domina Regina verſus Ingram & Ux. Hill 10 Ann. B R. 


NDICTMENT againſt the Þusband and TUife fo2 an Al⸗ 

ſault and Battery; ſetting fozth, That they Vi & Armis in- 
ſultum fecit verberaverunt, vulneraverunt, &c. Upon Not guilty 
pleaded, the Jury found both guilty; and now an Exception was 
taken, that inſultum fecit being the ſingular Number, could refer 
only to one of the Defendants, ergo it was uncertain which was 
charged, and both could not be found guilty. Parker C. J. This 
Indidment would have been very good, tho' the inſultum fecit had 
been left out, and it had alledged only Vi & Armis verberaver. 
vulneraver, &c. fo2 there cannot be a Battery and Mounding 


without an Aſſault ; tho' there may be the later without the 
4 | kozmer. 


— 


Indictments, Informations, Inquiſitions, &c. 385 


6 


kozmer. In a civil Aﬀion, where one Part of the Declaration is 1. z» Oftzace 
ill, and the Jury find entire Damages, the Judgment muſt be _—_ 
arreſted, becauſe the Court cannot appoztion them; but in Indick⸗ tadi&menc 
ments the Court affeſs the Fine, and they will let it only accowd- — 
ing to thoſe Facts which are well laid. Jf an Offence ſufficient tho“ ober 
to maintain the Indictment be well laid, tis enough. Afterwards, E= il! 1:ia. 
in Trinicy-Term following, Judgment was given againſt the Dee b. 208 


fendants. 


Domina _ der ſus Cranage. Mich. 11 Ann. Co- 
ram Parker C. 7. at Niſi Prius in Middleſex. 


NDICTMENT, that the Defendant with others at the Parich 1 0, 
of St. Giles in the Fields, riocouſly aſſembled, & quoddam cubi- for breaking 
culum cujuſdam Saræ S. in domo manſionali cujuſdam David James the Chember 
fregit & intravit, and thirty Vards of Stuff took and carried Flo er 
away. Upon Evidence, it appeared to be the Manſion⸗Pouſe of James, and 
David Jamſon, and not James; and the Chief Juſtice held, That {2619 Ceed. 
this did not maintain the Indickment like 2 Ro. 677. Treſpaſs fo2 chat ic was 
breaking his Cloſe in Calvering, in quodam loco vocat. Calver- be 8 of 
field, abutting South on a Mill in the Tenure of J. S. the Plain: 22 1 
tiff muſt p2ove the whole Abutment, even its being in the Tenure be ladicg. 
ok J. S. He citedthe Caſe of the Queen againſt Sudbury, Indidk⸗ 
ment fo2 an Aſſault and Battery laid as a Riot; two were ac- 
quitted, and two found guilty ; and all were acquitted, fo2 the 
Crime was the Riot, and the whole Charge alledged under that 
Specification and Deſcription. So of the Play-Houſe ; Jndict- 
ment fo? afing a Play and ſpeaking obſcene Mozds, in ſuch a 
Pariſh, in a Play-Houſe in Lincolns-Inn-Fields; if there be no 
Play-Houſe in Lincolns-Inn-Fields, the Defendant mult be acquit- 
ted; fo2 tho' the Moꝛzds are not local, yet theſe are made ſo. One 
may make a Treſpaſs local, that is not ſo. Jf the Speaking had 
been alledged in Lincolns-Inn-Fields, then it had been laid as a 
Venue; but here tis otherwiſe, fo2 here it is alledged as a De- 
ſcription where the Play-Houſe ſtood. In the pzincipal Caſe, Lur. 45. 
Part is local, Part not local; the Cubiculum is local, the taking 
and carrying away is not local; but then all is put together as 
one entire Fat under one Deſcription, and you cannot divide 


them. | 
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Ge N Ejectment it was tdumd by n Special Gerdict that the Cu⸗ 
Manor, ht . ſtom ot a Mang was; Cbst it on 2 Surtender pꝛelented 
if Surrende- and thꝛee Pꝛoclamations, the Surrenderee comes not to be 
. admitted, the Low ſhall ſeize as fozfeited: Surrenderee 


mitted on Died; thiee Pꝛoclamations were made; his Heir, an Jnfant, did 
three Procls- not come in; the Lom ſetzed. © Hole C. J. held, The Jnfant was 
Tenement is bound; beeauſe otherwiſe the Lo2d- would loſe bis Fine: and it is 
22 In- not the Fozteiture of the Inkant, but of the Surrenderoꝛ in whom 
bound The Ctate continues till Admittance; and that, if it be a Foxfet- 
Show. 31,83. tute, tis ſo only quouſque. But Dolben, Eyre and: Gregory, 
3 22 contra. Cuſtom ſhall not be intended to reach Inkants; and by Eyre, 
Ro. Ave. Il it had been found erpꝛelly, that all Wecken, Fifants as well 
567. F. 2. AS others, &e.-hehad been bound; fo! as Cuſtom makes his Jn- 
heritance, it may abꝛidge it - And the Low cannot be ſaid to loſe 
a Fine, fo2 he has a Tenement and no Fine due, no2 Occaſion of 
Admittance : And here is no Room to ſuppoſe a tempozarp Fo2- 
feiture; fo2 the Jury have found the Cuſtom-to: be at an abtolute 
Fozkeiture: Noz is the Jnfant within the Cuſtom, fo2 as found 
it is, That if the Perſon to whom the Surrender is 0 
not, the Bailiff ot the Mano map, by Command o 
ſeize ſuch Tenements ag foꝛteited. Vide 1 Leon. . 
22, 8 Co. gg. a Cro. 226. 8 CO 44. I ef Thch a Cui 
the Foxfeiture: is quouſque only, ag appears by e In 
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Infane 2 | N bebt upon a üngle Bill, the Deteldunt bel that he 
mY Neceſſa- was within Age; the Plaintiff replied, That it was fo? Necef- 
1 faries, viz. 10 . fog Cloaths,” and 15 I Money lent pro & 
erga his neceſſary Suppoꝛt at dhe Aulderntß⸗ The Dekendant 

rejoined, That the Money was lent him to ſpend at Pleaſure, 

abſque hoc that it was lent bim fo? Neceſlartes ; and Iſſue here⸗ 
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upon was found fo2 the Plaintiff, who had Judgment in C. B. 
And nom a (Urit of Erro was brought. Et per Parker C. J. But cannot 
That which is put in Jſlue, is only, whether this Money was lent — — 
the Inkant koꝛ Neceſſaries, not whether it was laid out in Neceſſa⸗ Neceſſ. ries. 
ries. It may be bozrowed fo2 Neceſſaries, but laid out and ſpent Kate, 279. 
ar a Tavern: A Feme Covert map buy Neceſſaries, and her Act 
ſhall make the Þusband chargeable ; but ſhe cannot bozxrow Mo⸗ 
ney to lay out fo2 Meceſſarieg. So it is of an Jnfant, he may 
buy Meceſſaries, but he cannot bozrow Boney to buy; foꝛ he may 
milapply the Money, and therefoze the Law will not truſt him, 
but at the Peril of the Lender, who muſt lay it 2ut foz him, o2 
ſee it laid out, and then tis his pꝛobiding, and his laying out fo 
much Money fo2 Neceſſaries fo2 him. Judgment reverſed Niſſ 


Cauſa. 


Inns and Inn- Keepers. 


Parkhurſt verſus Foſter. Trin. It Will. III. B. K. 


tiff to find him Meat and Dink, and Hay and Straw — 
fo2 his Pozle, &c. Upon Not guilty pleaded, a Special Loagers es 
Uerdict was found, that the Plaintiff kept a Houſe at lodge n 
Epſom, & dimiſit Conclavia, Anglice Lodgings, talibus quales ibid. fing 5, 
accedebant propter ſalubritatem aèris & potionem Aquarum, &c. and letringstables 
that he dꝛeſſed Meat fo2 his Lodgers at 4 d. per Joint, and ſold f2* cir Hor: 
them ſmall Beer at 2 d. per Mug, and alſo found them Stable: Ian. Keeper 
room, Hay, &c. fo2 Holes, at (uch and ſuch Rates, and that within Scar. 
=” — ——_ being a Conſtable, quartered a Dzagoon upon the 1 3 
Jlatnttit. quartering 
* Wright and My. Cowper inſiſted on the 4 & $5 W. & Soldiers. 
M. c. 12. By which Soldiers may be billetted upon Inns, Live- 
ry-Stables, Ale-houſes, ViRtualling-houſes, and all houſes ſelling 
Brandy, Strong- water, Cyder and Metheglin by Retail, to be 
drunk in the Houſes, and no others, and in no private Houſes 
whatſoever. And that this _ of the Plaintiff's does * 
d d 2 | 8 


'S RESPASS fo? quartering a Dꝛagoon upon the Plain- 1) 
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1 


—U—— 2 — RG; 2 2 
- ——_ m gy mY — as 
5 Crs yy by 
. 


| 
} 
| 
| 
: 


© 


* 
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Gueſt ſteals, 
tis Felony ; 
ſecus. of 


Lodger. takes d Chamber in an Jun fo? the Term, he is not a G 


of the Nature of all of them; and it is a common and a publick 


Ponſe kept fo2 Gain. | | 
Shower and Broderick coptr * againſt common Bight to 
quarter Soldiqrs an any Pan against bis Wilt; and d is the 
Petition of Right 3 Car. 1. and 31 Car. 2. c. 1. and therefoze the 
Court will not extend the Statute of the 4 & 5 W. & M. by any 
equitable Conſtrution, and this is not a Houſe within the WWozds 


Lodger is on Of that Act. 1ſt, This is not an Inn; fox there Men come and are 


Coocra®, entertained.on'Acceſs,] anm the Jav-keeper is inditable if he,refuſe, 
er. 2 Ro. 84. Kel. 50. Pal. 367, 374. Þere People lodge on a piivate 


— 


Contract; here he is ag a Lodger, there as a Gueſt. By Common 


Mo. 877, Het], e Hoſtler 49. 2dly;” It is not u Livery: 


— 


=. 


Holt C. J. when this Caſe 
of the Court, gave Judgment fo2 the Platntiff, and (aid, the 
rafons. f bft F 
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( 2 
H. by LIE and Detaining, fo2 that he kept an Inn, and the Plaintiff 
bis Horſe in being a Traveller came and left his Hozſe there, where he had 
comes» been kept fo long, that the Keeping came to ſuch a Sum, till Pay- 
co * ment whereof he detained him: Upon Demurrer the whole Court 
Thing, Held, That Jnn-keepers were bound to receive and entertain 
Yelv, 67. Queſts, and therefoze might detain the Goods of Gueſts till Pay⸗ 
ment; but the Chief Juſtice doubted whether the Plaintiff was a 
Gueſt in this Caſe, becauſe he never went into the Inn himſelf. 
but only left his Hozſe there, which the Jnn-keeper was not obliged 
to receive, and without an Owner did not receive as an Jnn-keep- 
er. Powell, Powys, and Gould contra. That the Plaintiff is a 
Gneſt by leaving his Hozſe, as much as ik he had ſtayed himſelf, 
becauſe the Hozſe muſt be fed, by which the Jnnkeeper has Gain; 


otherwiſe if he had left a Trunk oꝛ a dead Thing. Vide Cro. ja. 


188, 189. Noy 79. Latch 126. Pop. 178. Mo. 471. 


I * IN. 


Lam, if a. Süelt tote Goods from bis Lodgings, tas Felony; 
othertuile of a Lopger. Ir un Attomey comes to Town and 
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EPLEVIN to a bote; the Defendant avowed the Tabmng 
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ten may be enzalien, wwithaut ts n. 
1 = an Pzoof. by Uitnels that the Patty delivered © _ e 
it. Godb. 270-;JParty 7 -Acknowledgwenc, pet —— 
tie Deen was inrollgd. 3 7. 4. And ik two are Nur. * 
ties tea a Deed, and ane acAnowledgen.t it bear a ge, | kt, binds eker 
the other and at Common Law there was MN olment pro men of one 
ſalva euſtodis; and tig the Praitice,.. That. if a Man tives tn _ * 
New England, and would pals Lands here in Fachl. they join 
a mere nominal Party with bim in wing OP oy nne 
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HE Court made a general Rule, That all Deeds ſhould be (:) 
acknowledged on the Plea⸗Side in this Court, and not on 
the Croum· en and that the menen ſhould be in open 
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Jointenants and Tenants in 
Common. 


Stedman verſus Bates. Mich. 7 Will. III. B R. 


(1) N Replevin the Defendant made Conuſance as Bailiff to 
1 the Counteſs of Salisbury, fo: Rent arrear, fo2 that J. 8. 
Ni was ſeized and made a Leaſe, &c. and died, and the Rever- 
may join in ſion deſcended to the ſame Counteſs of Salisbury and her 


Aavowry. Sitter as Heir: On Demutrer the Court held this Conuſance 
naught, fo2 by Littleton -Himſelf, both Siſters muſt join; both 
take as Heir by Deſcent, and make but one Heir, to whom the 
Rent deſcends as one intire Inheritance. 


Ward verſus Everard. Hill. 10 Will. III. B. R. Intr. 


Hill. 7. Rot. 718. 
) BDBEPLEVIN; the Defendant made Cognizance as Bailiff to 
1 A. and B. and ſhewed that Sir Robert Carr was ſeized in Fee 


700 l. Rent ok the Locus in quo, and granted one Annuity o2 yearly Rent of 
to five equal. 100 J. to A. B. C. D. and E. to be equally divided between them, 
"0.5. to to have and to receive to them and their reſpective Angus, 201. to 
bold to them, euch during their Lives, and the Life of the longeſt Liver of 
_—_ to them; and that if any one died, his Share ſhould be equally di⸗ 
Graves are Vided among the Survivozs, and that A. and B. are the Survi- 
Joinzenants. YV02S, The Plaintiff pleaded in Bar an Act of Parliament to 
make void all Conveyances made by Sir Robert Carr, befoze ſuch 
a Time: And Iſſue being joined, whether this Gzant was made 
befoze ſuch a Time, viz. April 1630. was tried at Bar, and 
Tenants in found fo2 the Avowant ; and Pemberton moved in Arreſt of Judg: 
common can ment, That Tenants in Common could not join in an Avowyy, 
en * but muſt avow ſeverally. Litt. Sect. 317. And that the Sꝛantees 
: were Tenants in Common, and not Jointenants. The Caſes 
Dy. 308, 3-9. cited on both Sides were, 2 Ro. Abr. 50. Sty. 211. 2 Cro. 656. 
1 Inſt. 180. Dy. 351. 3 Cro. 25. 1 Saund. 282. 5 Co. 55. Et 
per Holt C. J. The Wows, equally to be divided, cannot make 
a Tenancy in Common tn a Deed, tho' they may in a Till; and 
I . 


the 


much to one, and fo much to another; but do not lever the Gꝛant 


Titer Cerſur Wigg. Hill. 12 Will. III. B R. 
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* 


the cows, to have and receive 201. a- piece, are art Explana- 
tion how the Money on Kecetpt is to be Diſtributed, viz Sa 


noꝛ the Rent; fo2 it is not ſeveral Rents noꝛ ſeveral Grants, but 

one Bent and ane Gꝛant undiviqed. Ft they were: Tenants in 

Common, then Lach of them maſt avow de quinta parte of 100 l. 

and not foꝛ 100 I. Jf one Coparcener grants a Bent of 201. 

foꝛ Equality of Partition to the other two, viz. 10 l. to one, and 

101. to the other, they have but one Rent, and the viz, is but 
erplanatozy. 1 Inſt. 169. b. which Caſe is not to be diſtinguiſhed; 

And the Chief Juſlice ſald, Ik a Pan grants two Acres to A. 4% 1 
and B. habend. one Acre to one, and the other Acre.to.the other, „n Acne de, 
the Habendum ig bold and repugnant. Hob. 172. And fo here, A. and che o. 
(Abere the Gzantoz has granted one Kent, it is repugnant to c. 51e. 
the very Moꝛds ak the Gꝛant to make it ſeveral Gzants of ſeve- tcnaats- 
ral Rents. Judgment fo2 the avowant. | : 


= 


YOPY HOLD LANDS were ſurrendered to the Uſe of A. 3 
B. and C. and their Þeirs, equally to be Divided between Wh<re che | 

them anp their Wan n Ip. Gould J. and Turton J. held 1y 70 be i. 
this u Tenancy in Common, by reaſon of the apparent Intent of vided, make 
the Parties. LN. B. and ſaid, That twas here in the Cale of an ogy 
(iſe, which muſt be conſtrued acco2ding to CUills to fulfil the In- in a wit 
tent ʒ and in the Cale too of a Copyhold, wherein, to ſuppozt the — — 
Intention of the Parties, Limitations of Eſtates have been ad- \ Vent, 3756. 
mitted, which are not allowed in Freeholds. 1 Ro. Abr. 67. 2 Cro. Cro.Eliz 696. 
434. Poph. 125. 1 Saund. 151. 2 Vent. 365.} But Holt C. J. con- * 
tra, held it a Jointenancp, fo2 that the Tlozos equally, &c. impozt 8 Co. 189. 
no moze than was implied in the kozegoing Wozds, i. e. to have 
alike; Which they cannot but have as Jointenants; and that Co- 
pyhoids will not paſs by moze impꝛoper Mozds than Freeholds. 

Ik a Feoffmerit be to A. and B. equally. to be divided, they are 
Jointenants; koz they have the Land by one Title and Eſtate, and 
equaliy'to be divided, impozts nothing but what was implied be⸗ 
kose: But ik it be to A. and B. habendum one Moiety to A. and 
the other to R they are Tenants in Common, koꝛ they have ſeveral 
Titles, and there muſt be ſeveral Liveries, and the Habendum ig 
conſiſtenkt. But if it were habendum ten Acres to one, and 
ten to the other, the Habendum would be void or Repugnancy. 

"As f62 the Klozd divided 95 held that did not impoꝛt a Tenancy 
in Common, koz their Poſſeſſion muff be entire & pro indiviſo; 
to divide would be to delft op it; and it is ſtrange to create an 
Eſtate from a Cow which tmpltes only what would deſtroy it. 

Tenants in Common hold by ſeveral Titles oꝛ ſeveral Rights; 
but their Poſſeſlon is entire. At Common Law they were not 
rompelfable to maße Partition. And therefoze in ſuing a Writ of co. Ent 4:3, 
Partition, the Party never ſhews whether he is Tenant in Com: +44: 
mon 62 Jointenant; the Poſſeſſion of the one is the Poſſeſſion ok 


the other, and he cannot be a Diſſeiſo2 without an actual Ouſter. 
Hob. 120. Mo, 868. A 


= 
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392 Joint and Several. 


N cam 


Vent 376. ADevile to two and their Heirs, equally to be divided, wag 
fommerly look'd on as a joint Eſtate. Vide Dy. 25, 158. Benl. 
19. 3 Cro. 330. Mow indeed tis an Eſtate in Common, not by 
Force of the Wows, but that it appears to be the Intention 
of the Party, that there chould be no Survivoxſhip. A Devile to 
two equaliyto be divided, habendum to them and the Hetts of the 
Body of the Survivoz, is a Jointenancy. Style 212, 434. 
 Laffly, Þe ſald, Jointenancies were favoured, koz the Law 
loves not Fraitions of Eſtates, noz to divide and multiply Te- 
nures. LN. B. (Ohilt the Eſtate continues in Jointenancp, there 
is no Alteration of the Tenure. But if you turn it into a Te: 
nancy in Common, all the entire Services multiply. ] But-Judg- 
ment was given accoding to the Opinion of the other two Ju. 


ſtices. 70 
Reading's Caſe. .. Hill. 1 Ann. B. R. 
(4) OE Tenant in Common may diſſeiſe the other; but it 
Tenant in muſt be by actual Diſſeiſin,. as turning him out, hindering 


— dei hilt to enter, &c. But a bare Perception of Profits is not 
bis Compa - enough, Per Cur. | 


Far. 39. Co. Lit. 199 b. Ante 302, Poſt 423. 


Joint and Several. 


| Heydon verſus Heydon. Mich. 5 W. & M. B. R. 


(r) OLEMAN and Heydon were Copartners, and a 
_ 1 Judgment was againſt Coleman, and all the Goods both 
tion agsinſt of. Coleman and Heydon were taken in Execution: 
one; Sheriff And it was held by Holt C. J. and the Court, That 


muſt ſeize al! the Sheriff muſt ſet5e all, becauſe the Poieties are undivided ; 

and fell en fo; if he ſeize but a Boiety and ſell that, the other will have a 

— +=gg Right to a Moiety of that Moiety; but he muſt ſeize the whole, 

9, FA and ſell a Moiety thereof undfvided, and the Uendee will be Te- 
nuant in Common with the other Partner. 


4 Ro- 
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Journeys Accounts. 


Robinſon verſus Walker. Hill. 1 Ann. B. R. 


N Covenant the Plaintiff declared, That the Dekendant and 
J. S. convenerunt pro ſe & quolibet eorum, that they oz either of 
them would lade ſuch a Ship, and pay. fo2 the Freight, &c. The 
Defendant pleaded in Abatement, That other Covenantozs were 
in full Life not named, and pꝛaped Judgment of the TUrit: 
And it was agreed by all, That Obligamus nos & utrumque no- 
ſtrum iu Bond is joint and ſeveral.--:Sed per Holt C. J. There 
is Diverſity between A. & B. conveniunt & quilibet eorum con- 
venit, and A. & B. cooyeniunt proſe & quolibet eorum; fg2in this 
firſt, quilibet eorum convenit expzello ſevers the Lien, but pro 


. 
Far. 150 
What Words 
make a Cove- 
nant joint 
and ſeveral. 


quolibet eorum ſeems. to go to the Thing to be done, that is, 


That they both oz either of them would da it: Sed reliqui Juſtic. 


contra, and Judgment was, That the Dekendant ſhould, anſwer: 


ober. 


Journeys Accounts 
Elſtobb werſ#s Thoroughgood. Mich. 9 Will. III. C. B. 


HE Teſtatoꝛ made A. his Executoz till his Son came to 
twenty-one. A. bzings Debt, pending which the Son came 
of Age. Et per Cur”. They make but one Executoz, and tis but 
one Executozſhip, and therefoze the Son may bzing a TUrit by 
Journeys Accounts, fo2 he is pꝛivy; otherwiſe had A. been Admt- 
niſtratoꝛ durante minori ætate of the Son; foꝛ then he coming in 
by the Dzdinary, and the Son by the Teſtatoz, there had been no 
| Paivity, So ik the Teſtatoz make A. his Executoz, with Con- 
dition that if he do ſuch an Ack, B. ſhall be his Executoz; in this 
Caſe A. is an abſolute Executoz, unleſs he determine his Office 
by his own Act, and then B. is not pzivy to have Journeys Ac: 
counts. 2dly, A Writ bzought within thirty Days after the 
Abatement of the firſt is a recent Ann _ 
e e ue 


Where one, 
not Party to 
the ficſt Writ, 
may have a 
Writ by 
Journeys Ac- 
counts. 


iu General. 


Holler verſus Buſh. Paſ. 9 Will. III. B. R. 


Plea that it Biſhop of Salisbury y Pzeſcription, to grant Replevins in 
1 --w fuch -a Bano?, and that the Hozſe in Queſtfon was the 
29 Hozſe of J. S. a Stranger, and that the Plaintiff cepit & 
took and im · imparcavit Equum prædict. and that by Uertue of a Replevin the 
pounded'it, Defendant took the ſaid Hozſe, &c. And the Court held this Plea 
fendant took no moze than the general due, fo2 it does not ſo much as admit a 
bim by a Re- Poſſeſſion in the Plaintiff; foꝛ the Taking and Impounding gain⸗ 
plevin, %c- ed no Poſleſſion to the Plaintiff; but the Hozſe was thereby only in 
che general Cuſtody of the Lam, and ſa no Colour of Action in the Plaintiff; 
Ifue. otherwiſe perhaps if it had been cepit & detinuit. 


11 20 [ Treſpaſs, the Defendant pleaved and ſhewed a Right in the 


FE Hatton werſus Morſe. 1 Ann. B. R. 


EAT, ER Holt C. J. Jn Debt, the Defendant may plead a Re- 
pleaded ſpe- leaſe, becauſe it admits the Contract, which is a Colour of 
— 9 Action, and pet he might give it in Evidence upon Nil debet. 
l So in Aſſumpſit, the Defendant may plead Payment, becauſe 
dence on the it admits the Alſumpſit, and pet he may give it in Evidence on 
general Ifſue. Non Aſſumpſit ; fo was the pꝛi l Cale, and ſo ruled. 


i n7-CT n 
Ses werſie Taylor. Mich. 2 Ann. B. R. 
(3) * 522.6 ho 


S446 3.14 11 7: = 8 ' | 
Performance I N Aſfumpfit, the Dekendant pleaded, Quod ipſe performavit 
in Aſſumpſit omnia ex pame ſua performand'; and it was ruled, That this 
the genera) ümountg onip to the general Aue. Quzre, Fo; the Aſſumpfit is 
Iſſue. admitted, ſo that this is but a Diſcharge; and Quære of the Caſe 
of Hatton and Morſe ante, if it be nut contra. { 
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ſſues and Profits. 


Britton verſus Cole. Hill. 9 Will. III. B. R. Intr. 
Trin. 7 Will. III. Rot. 187. 


N a Levari Facias to leby the yearly Ualue of 55 1. 5 Mod 709. 
found by Jnquiſition upon an Dutlawzy, on a Judg: ml 408. 
ment in Debt; The Sheriffs took the Beaſts of a ler tes 
| Stranger, Levant and Couchant on the Land of the by Outlowry 
Defendant ; and in an Aion of Treſpaſs againſt the Plaintiff £1, drift 
in the Action fo2 taking theſe Beaſts, wherein he juſfified under and Aliens. 
the Levari Facias ; the Court held, iſt, That by bare Outlawyp, tion before | 
the Party numediatelp foxfeits his perſonal Goods, and they! Ba. 0a is 
are veſted in the King, and he does not fozfeit the Profits of 
his Lands, no2 Chattels real, till Jnquiſition'taken 2 And there⸗ 
foze that an Alienation after Dutlawzp, and befoze Jtiquſſition ts 
good to bar the King of the Pernancp; but if he makes a Feoff- 
ment after Inquiſition, the Feoftee has the Eſtate, and the King 
ſhall have the P2ofits, Vide 21 H. 7. 19. Hard. 101. Ray. 17. 
Dr. and Student, D. 1. c. 22, 2 Ro. 159. Lane 79. 3 Cro. 431. 
2dly, That the Sheriff may well take the Cattle of a Stranger #aſts of 
Levant and Couchant 3 foz they are the Jſſues of the Land. Stat. nge L<- 
Weſtm. 2. c. 32. 2 Inſt. 433. and the Land is Debtoz; and if Chant, Gig. 
the Law were otherwiſe, he might defeat the King of ail by agiſk⸗ bie on Le. 
ing the Land; and there is better RedCon fo; thetr being liable in io or Jane, 
this Caſe, than foz a Rent Charge; which is again common zac 2aa 
Right, and by the G2ant of the Tenant. 3dly, That if there be a * 
Commoner, 02 another Tenant in Common with the Defendant, Tal Sung 
his Beaſts map be taken upon the Land, unleſs the Title of the by che Iaqui- 
Commoner, o2 the Tenant in Common be found by the Jnquig- **** 
. tion; and ſo it is of a Leaſe fo: Pears, pziox to the Outlawyy; 
ko they are bound by the Inquiſition, and ſo is their Title tili 
they avoid it vy Monſtrans de droit bought in the Erchequer. 
4thly, That if Iſles be kozkeited by a Juroz and teturned wp: lle; of Join. 
on him; his Feoffee is liable, nap, he in Reverſion is liable, i g fg 
the Juroꝛ was only Tenant fo2 Life ; fo2 this being a Service fo? © over 
the Publick, the Inheritance it ſelf is made Debtoz, and charged f92-r- 
to anſwer it; otherwiſe of the Iſſues fozfeited and returned upon 
an Outlawzp. The Defendant oz his Heirs, Feoffee oz Aſigns, 
are liable vs claiming under the A7 Eſtate, which is charged with 
Gee 2 this 


—_ E. 
this Debt, but it ſhall not charge him in Reverſion oz Remainder; 
fo2 the Foxfeiture ariſes from a particular Default of the Tenant, 


and not from a Charge on the Inheritance. See moze of this 
Caſe, Title Juſtification. 


e E. 


Anonymus. Mich. 10 Will. III. B. R. 


(1) 
Judge and 


Party. Þeels, fo? ſitting in Judgment in a Cauſe where he him- 


ſelf was Leſſo2-of the Plaintiff in Ejectment, tho' he by 


P ER Hole C. J. Tbe Bayo2 of Hereford was laid by the 
the 3 was ſole Judge of the Court. 


Croenvelt verſus Burwell, & a Trin. 12 Will. III. B. R 


2 { 2 Tu Cenſos of the College of Phyſicians in London are 
2000009 impowered to inſpect, govern, and cenſure all Pꝛattiſers of 
| Phyſick in Civitate London, and ſeven Miles round, ſo as to pu⸗ 
nich by Fine, Amerciamens and Impziſonment; they convided 
Dy. Groenvelt of adminiſtring loſalubres Pillulas & noxia Megi- 
camenta, and fined him 20 l. and twelve Months Jmpziſonment ; 
atcoꝛdingly the Doctoz was taken in Execution upon this Sen- 
tente, and bzought Treſpaſs againſt the Dfficers. and the Cenloꝛs; 

and it was held by Holt C. J. 
8 iſt, That the Cenſoꝛs have a judictal Power ; fo? a Power to 
Where H. eramine, convict and puniſh,” is judicial, and they are Judges of 
Jud bis Ad Retoꝛd, becauſe they can fine and impꝛiſon. 2dly, That being 
1 nt . Judges ok the Batter, what they have adjudged is not traverſa- 
verſbe. ble, and the Plaintiff cannot be admitted to gainſay what the 
| Cenſozs have ſaid by their Judgment, viz. That they were inſa- 
Otherwiſe of lubres Pillulas & noxia Medicamenta. 43 E. 3. 17. 9 E. 4. 3. 
an Officer, 28 12 Co. 24, 25. But if a Conſtable commit a Man fo2 a Breach 
i Peace in his Preſence, when there was no Breath of the 


committing 


for the Peace. 4 | Peace, 


1 UD 6 _ FF 


——_— 
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Peace, that may be traverſed ; fo2 he is not a Judge, noz does 
he act by judicial Authozity, tho' he has Power to commit; fo2 
he does not commit fo2 Puniſhment, but fo2 ſafe Cuſtody, But 
here is a Fine ſet, & finis finem litibus imponit; by which it ap- Cuſe for 
pears, that the Cauſe foꝛ which a Fine is ſet, is never traverſa- which Fioe is. 
ble. The Matter of a Uerdict is not traverſable, and there is bau ae 
no Reaſon why the Batter affirmed by the Sentence of a Judge 
ſhould not alſo be untraverſable, where the Law intruſts him to 
try and determine it without a Jury. | 

2dly, Tho' the Pills and Medicines were really Salubres Pil- 3 
lulz & bona Medicamenta, yet no Action lies againſt the Cenſozs; aufwerable 
becauſe it is a wꝛong Judgment in a Matter within the Limits — of 
of their Jurtsdictlon; and a Judge is not anſwerable, either to 349%" 
the King 92 the Party, fo2 the Miſtakes o2 Errozs of his Judg⸗ Adion oc Ia- 
ment, in a Batter of which he has Jurisdiction : Jt would expoſe “ment. 
the Juſtice of the Nation, and no Man would execute the Dffice, 
upon Peril of being arraigned by Action oz Jnditment fo2 every 
Judgment he pꝛonounces. Ik a Juſtice of Peace reco2d that up- 
on his Utew, as a Foꝛce, which is no Foꝛce, he cannot be dzawn 
in Queſtion, either by Action 02 Jndictment, 12 Co. 23. And in 
the 27 Afl. 19. a Judge of Oyer and Terminer, where the Jury 
found and pꝛelented a Fact to be a Treſpaſs, cauſed their finding 
to be entered as a Felony, and yet could not be puniſhed by Jn- 
dickment, 02 otherwiſe, becauſe he was a Judge of Recowd, and 
the Jndictment againſt him was to defeat his Reco, by averring Hud :9;. 
againſt what he did ag a Judge of Recozd. Vide 1 Hl. 6. 4. 
| 40 3. 50. See Vaugh. Buſhel's Caſe, 1 Mod. 184. 2 Mod. 

218. ' 


Wood werſus The Mayor and Commonalty of London. 
March 2. 1701. In Error. 


| A T Guild-Hall, Debt was b2zotght in the Court of the Mayoz ( 3) 

and Aldermen of London, fo2 the Penalty of a Bp: Gen 
Law made by the Common -Council of the City; the Pe. of London 
nalty was 400 l. of which 3001. was by the By Law to be foz- my limic Pe- 
feited to the Ale of the Mayo? and Commonalty of the ſafd City: P f BY 
Judgment was given againſt the Defendant, and he bzought Er⸗ chemſelves. 
ro2 befoze Commiſſioners appointed to examine thoſe Erroꝛs, viz. bor en ca- 
Holt C. J. Ward C. Baron, Sc. And it was held by Holt C. J. for in che 
to which the reſt agreed, iſt, That the Yayo? and Commonalty vor 
might make a By-Law, and limit the Penalty to be foxfeited to Si teh 
themſelves; becauſe there is no Map to info2ce Obedience, but by Mayor could 
Puniſhment, which muſt neceſſarily be either pecuniary o2 cozpo- 2 
ral, as Impꝛiſonment, which is not legal, unleſs there be a Cu-; WT. 
ſtom to warrant it; and the direck End the By-Law ſeeks, is no 


moze than Obedience. 


2dlp, 
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adly, That it might be ſued fo? in the Court of the Mayo! 
and Aldermen, if the ayoꝛ could be ſevered, and the Court held 
defoze the Aldermen: Thus the Chief Juſtice of the Common 
- Pleas map bzing an AFton in C B. hut then there muſt be a ſpe. 
cial Entry, viz. Placita- coram Jobanne Blencow milite &c. 
omitting the Chief Juſtice, otherwiſe it would be erroneous. 
8 H. 6. 81. But lo it is good, fo2 the other Judges are a Court 
without him: So a Judge of the Common Pleas cannot take the 
Conuzance of a Fine in his own Caſe. 


reg, 4:6 —3dlp, That if the Yayo was an Integral Part, ſo as there 


could not be a Court without him, but it muſt be the Court 
of the Bayo2 and Aldermen, it could not be ſued fo2 there; fo 
then the lame Perſon was Judge and Plaintiff, agent and Pa- 
tient, which could not be: The Maſter and Conkreres of an Ho⸗ 
ſpital are ſeized of an Advowſon : It the Church is void they may 
preſent a Confrere, koꝛ he may be ſevered, and yet the Cozpoza: 
tion remains; but they cannot pꝛeſent the Maſter, foz he is an 
integral Part; and the ſame Perſon cannot be Donoz and Do: 
nee: S0 if a Biſhop hath Lands in both Capacities; he cannot 
Action by qribe oz take to 02 from himſelf. So of a Bayoz, ko he is the 
Mayor *n!.y Dead Of the Coppozation: And if an Action be bzought by the 
abares by the WAY02 and Commonalty, and the Yayo? dies, the Writ abates; 


Re eve fox he is the Head of the Cozpozation, and by bis Death zhe Coy: 


pozation is ſuſpended. 

Athly, Tho'the Bapo2 abſent himſelf, and the Recower ſits foz 
him, and that by the Cuſtom of the City, yet it alters not the Caſe; 
fo2 tho" the Recopder ſits perſonally, and it is perſonally his Judg- 

ment, pet it is legally and vertually the Ack of the Mayoz: The 
Kecower is his Deputy, and his At in the Act of his Supertoz: 
The Style of the Court is Coram Majore, &c. And a Man can: 
not ſue either befoze himſelf o2 his Deputy. | | 

5thiy, That the Caſe in 2 Ro..93. Title Judge, pl. 14. was Law, 

but not fo2 the Reaſon there given: Jt was an Action bꝛought by 
the Bayo? befoze the Mayo? ; but it did not appear on the Face of 
the Recozd that the Plaintiff was Mapoꝛ; fo2it was bzought by him 
as J. S. and he was not Mapoz at the Commencement, but 

pending the Action became Yayo2; and it could not be afſigned 
fo Erro}, becauſe it was not pleaded below; and it was only 
Erro? in Fact, and could not be averred, no2 appear to the Court 
above without Averment. 6 9 | | 


\ 
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JUDGMENT S. 


Clerk verſus Rowland. Trin. 5 W. & M. B. R. 


Ll 


.Þ PON a Writ of Enquiry, either on Demurrer oz Judg- ..(*) 
ment by Dekault executev the laſt Day of a Term, the d. four Dez, 
Plaintiff may enter Judgment the 5th Day after, and <xcluſve be- 
not bekoze: So where there is a Uervit, there muſt be Bein Bor 
four Days between the Uerdict and the Judgment; not that in and che Siga- 
all Caſes there can be a Motion in Arreſt, as in the painctpal ing of Juds- 
Caſe, where the Uerdi# oz Jnqueſt is the lall Day of the Term; *** 
but fill there may be a Crit of Erro, and this Time is allow- 
ed fo? theſe Purpoſes; and therefo2e, after Uerdf# o2 Crit of 
Enquiry, the Courſe is'fox the Plaintiff to give a Uule to en- 
able him to enter his Judgment Niff cauſa oſtenſa ſit in con- 
trarium infra quatuor dies; and in the pzincipal Caſe, Execution 
was ſet aſide, becauſe it wag ſued out the 4th Dap after the 
— * the TUrit of Enquiry being executed and returned the 
ay. C at Y y 


Anonymus. Paf. 9 Will. III. B. R. 


F a Feme Sole give a Warrant to confeſs a Judgment, and . 
marry befoze it be entered, the Marrant is countermanded, Peme. 0 ho 


marries after. 


and Judgment chall not be entered agarnſt husband and Mike; rds, is re- 
toꝛ that would charge the husband. e voked. 


Show. 91. 
Ante 117. 


Cooke erſus Cooke. Trin. 9 Will. III. B. R. 
IN „err J. db: + 54 {| 


N a Quare impedit the Defendant pleaded Miſtioſmer in Abate- SAS, ) p 

ment, and the Plaintiff demurred and gave the common Rule wan any de 
to join, &c. Jt was held, That in all real Aﬀtons one cannot en- entered on 
ter Judgment upon a peremptozy Rule without Motion; and ſo , eb 
in mir'd Actions; otherwiſe in perſonal ; but this extends not to out Motion. 


Pleas in Abatement, becauſe final Judgment is not giden on them. 


Duke's 


400. JUDGMENTS. 


Duke's Caſe. Mich. 9 Will. III. B R. 


2 UKE was upon a Stial at Bar convited of Perjury, 
r. for and upon the Capias he was outlawed; and upon the Ert: 


Puniſhment gent twas moved, That Judgment of the Pilloꝛp might be given 

cannot be gi- againſt him in his Abſence t Et per Holt C. J. Judgment cannot 

H in er Ab. be given againſt any Man in his Abſence fo2 a cozpozal Puniſh: 

ſence. ment; there is no ſuch Pꝛecedent. Jf a Man be outlawed of 

Ante 56 Felony, Execution was never awarded againſt the Felon till 
bzought to the Bar. A Capias ad ſatisfaciendum Domino Regi 
pro fine is common, but there never. was a TUrit to take a Ban 
and put him in the Pilſozy 3 and ſo ſays Sir Samuel Aſtry upon 
Search of Pꝛecedents. fe | | 


Anonymus Mich. 10 Will. II. B. R. 


* . A Feme Covert, who lived by her ſelf and acted as a Feme 
wake by Sole, gave a ¶TTarrant of Attomey to confeſs a Judgment, 


Feme Covert Rc. and afterwards moved to ſet aſide the Judgment, becauſe ſhe 
refuſedo be was Covert; but the Court would not relieve her, but put her to 
on Motion, her CUrit of Erroz. ; - Pe ant. | | 


Anonymus. : Mich. 10 Will. III B. R. 


will Jag. X Motion was made to ſet aſide an Execution on a Jug: 
ment is con- ment, upon Suggeſtion of an Agreement between the Par⸗ 
. ties made after the Judgment given, viz. That the Judgment 
will rake No. ſhould be upon luch and ſuch Terms. Et per Holt C- J. There 
ticc of them; g Judgment is conkeſſed upon Terms, it being in Effect but a 
ocberorſe if "conditional Judgment, the Court will lap their Þands upon it, 
ment is ſub- and (ce the Terms perfozmed : But where a Judgment is ac- 
_ ſequent. | Khowledged abſolutely, and a ſubſequeat Agreement made, this 
does no way affect the Judgment, and the Court will take no No⸗ 
tice of it, but put the Party to his Aﬀion on the Agreement; 
and in this Caſe the Agreement being only under their Hands, 
tis na Oꝛound fo2 an Audita querela; and the Court cannot hold 


Plea of an Agreement upon a Yotion. 


4 9999 Do- 


. 


E 


| 


Domina Regina verſus Fitzgerald. Paſ. 1 Ann. B. R. 


HE Defendant being convicted of a ſcandalous Libel, (7) 
Judgment was given agatnſt him to pay 100 Barks Fine, Judgment al- 

and go to all the Courts in Weſtminſter with a Paper in his Hat. ame Term, 
In Chancery he behaved himſelf impudently, and juſtified his Ok⸗ 20d che Pu- 
- fence; foz which Reaſon the Court increaſed his Puniſhment by cg. 


Impziſonment. 
Anonymus 'PaC 1 Ann. B. R. 


F a Judgment be below fo2 the Plaintiff, and Erro is bꝛought, 8 4 2 : 
and that Judgment reverſed; yet if the Recozd will warrant mene iha11 be 
it, the Court ought to give a new Judgment fo? the Plaintiff 2 given on a 
But if the Judgment be erroneous, and againft the Plaintiff on . * Fe 
the Merits of the Cauſe, that ought to be reverſed, and no new poſt 40; 
Judgment given fo2 the Plaintiff, It an erroneons Judgment Ante 367. 
be given koꝛ the Defendant, and tis reverſed, and the Berits a , 
pear fo2 the Plaintiff, he hall have Judgment: I the Merits be 
againft the Plaintiff, the Defendant ſhail have a new Judgment; 
ſo it is in the Cxchequer-Chamber 3 fo? they are to retom as well 
as to afürm 0J- reverſe it. x Roll's Ab. 774. pl. 1. Cro. Car. 
443. Hob. 194. we: 111 77771 | q .-: 2 21 599000 


Duke of Nortolk's Caſe. Trin. 1 Ann. B. R. 


A Qerdit was given in Eafter-Term, and befoze Judgment ( 

ſigned the Plaintiff dien. Et per Hole C. J. That call not P. 5. 35. 
hinder the Judgment being entered, mauded ſt be within two Jun be fte 
Terms after; and the Statute of Frauds and Perjuries only te- Phintiff's 

quires the Time of ſigning ſhould. be entered on the Roll; and Ph, hr 
that is only fo2 the Benefit of Purchafozs; foz tf Judgment be ichio two 
ſigned in the Uacation, yet tis entered as of the Term befoze ; Terms after 
and none but a Purchaſo2 ſhall. be admitted to-fap, it was ſigned . C f . 
as of any other Time; and tis the Courſe of the Court to jet 


all Things be done in the Uacation, as of the Term defoze. 


i 2 


Fre Att- 


q2z JUDGMENTS. 


Attwood verſus Burr. Mich. 1 Ann. B. R. 


pa,, FN an inkerio: Court the Plaintiff demurred on the Delen. 
Judgment on {| dant's Plea, and the Entry of the Judgment fo the Plaintiff 
s Demarrer on the Demurrer was, Ideo confiderat. eſt, &c. and not ſaid ag 
1 uſual, Et quia videtur Cur. hic quod placitum prædict. præfat. De- 
rered with, fendentis minus ſufficiens in lege, &c. And now this Judgment was 
 Erquis vi- reverſed fo2 that Cauſe ; foz when a Demurrer is joined, the 
quod placic. Court ought firſt to determine the Matter of Law, whether ſut- 
przd', &. ficiens o minus ſufficiens, befoze they pzonounce Judgment; and 
by this Judgment it does not appear that they determined the 


Matter of Law befoze them. 


4) © Cutting verſus Williams. Hill. 1 Ann. B. R. Vide this Caſe 
Title Action ſur le Cafe ſur Aſſumpſit, pag. 24. pla. 8. 

| Anonymus. Mich. 2 Ann. B. R. 
walls o I E a Man be atretten upon Pyoceſs ex Communi Banco, 02 any 
confeſs Judg. I inferioꝛ: Court, and gives a Tarrant to confeſs a Judg- 
in Cutody. ment in this Court while in Cuftody, no Attozney being there 


preſent, we can examine and ſet aſide this Judgment; otherwiſe 
where it is to confeſs a Judgment in another Court, | 


Siſted verſus Lee. Mich. 3 Ann. B. R. 


bee. I rox Payment of Coffs, the Court will ſet aſide a Judg- 
Judgment. ment, tho” it be regularly entered, if the Plaintiff hath not 
loſt a Trial; and ſo is the common Courſe in C. B. 


Anonymus. Paſ 4 Ann. B. R 


(14) T HE-Defendant, againſt whom Judgment was recovered, 
for Irregula. . 1 bought a TUrit of Erroz, and afterwards got a'Reference 
ricy after Et · tO the Maſter to examine the Regularity of the Judgment ; and 
ror brought, the Court upon the Maſter's Repozt were of Opinion, That by 

bzinging the Mrit of Erro2 the Judgment was admitted to be re- 


gular, and that he ſhould not examine that now; and the Rule was 
diſcharged. | * 


„„ Phillips 


JUDGMENTS 403 


Phillips verſus Berry. Trin. 6 Ann. B. R. 


a' CUrit of Erro2 was brought in the Houſe of Lords, whore- . K b. 


verſed the ſaid Judgment, whereupon the ]laintiff applied to the verſed in Par- 

Court of King's Bench to enter up the Judgment given by the 28 the 

Houſe of Loꝛds; and 'twas urged, That a Judgment muff be ment mutt be 

given either bythe Lo2ds, oꝛ by this Court: That the Lows could entered there. 

not, becauſe they have only the Tranſcript of the Recozd bekoze 

them ; therefoze this Court muſt, leſt there ſhould be Defect of 

Juſtice, like the Caſe of Shaldoe and Ridge, Yelv. 74. Jn Treſ- 

paſs, Judgment in B. R. was given fo2 the Defendant ; Erro2 was 

bzought in the Exchequer-Chamber, and the firſt Judgment was 

reverſed, and the Reco2d returned in B. R. The Court of B. R. 

gave Judgment quod querens recuperet, and a Pꝛecedent was 

ſhewn tn Winchcomb's Caſe, where the ſame Courſe was taken. RT IME 

Holt C. J. The Houſe of Loꝛds have, in Judgment of Law, the eus gene 

very Record befoze them; [Sed Quzr. de ceo. Car 1 Sid. 236, il fendane on a 

eſt dit, Que dett giſt in B. R. pendent Error in Parliament ; que'ne — * 
t eſtre, ſi le very Record eſt remove. 1 Rol. Abr. 753. pl. 10.] verſed in the 

Fo2 the CUrit of Erroꝛ ſays, recordum & proceſſum, and not tran- N 

ſcriptum and he took this Difference, Ik Ejedment is bzought Suren, 

in B. R. and upon a Special Uerdi# Judgment is given fo2 the De- men give the 

fendant, and this Judgment is reverſed in the Exchequer-Cham- 2*® ods: | 

ber, that Court ſhall give Judgment and enter it; but had it been vic on De- 

upon Demurrer, this Court ſhould have entered the new Judg- morrer. 

ment, becauſe the Erchequer-Chamber could not have awarded a \2** #** 

CUrit of Enquiry of Damages: Further he ſaid, Jf Judgment 

be firſt given fo2 the Plaintiff, and that be reverſed in Erro!, the 

Defendant is in Statu quo therebp, and no new Judgment need 

be given. But if the firſt Judgment was given fo2 the Deken⸗ 

dant, and that fs reverſed, a ncw Judgment muſt be given to put 

the Plaintiff in Poſſeſſion of what he demands: And the Court 

agreed they could not enter a new Judgment fo2 the Plaintiff, 

becauſe when they have given Judgment on the Oꝛiginal, they have 

executed. their whole Authozity, and there is no Precedent that this 

Court ever entered a new Judgment, where the Judgment given 

here was reverſcd in Parliament: And afterwards Application was 


made toxthe Loꝛds, and they entered the new Judgment. 


1 * Ejectment. Judgment was given in B. R. fo2 the Defendant{ 1? 


Eff2 J- 


EU RESPECTI ON. 


Stannian werſus Davis. Mich. 3 Ann. B. R. 


| FEM RROR of a Judgment in the Palace-Court, in an Aion 
| __— on the Caſe, wherein the Plaintiff declared, That ſuch 
| . a Dap, in ſuch a Pariſh, in the County of Middleſex, 


ory he velivered to the Defendant (being an Jun-keeper) a 
| Thing that Gelding, ſafely to be kept in his Inn, and that he ſuffered him to 
| makes che be taken out of his Stable and rid lo immoderately that the 
| Aden, muſt Gelding was ſpoiled: And it was objexed as Erroz, That the 

be laid with- Rfding did not appear to be within the Jurisdidion of the Mar⸗ 

Z in cheJuriſ- that's Court. Et per Cur'. In Actions in inferio2 Courts, it is 

otherwiſe of nete ſſary that every Part of that which is the Gift of the Aﬀion, 

Matrer of ſhould appear to be within their Jurisdiiion ; otherwiſe of ſuch 

Vie Matters as ate inſerted only fo2 Aggravation of Damages, 

209. and might be omitted, and yet the Action remain. 

. Jn Caſe fo2 calling the Plaintiff Whoze, per quod Maritag. 
amiſit, the Loſs of Marriage muſt be laid to be infra juriſdictio- 
nem, fo2 that is the Giſt of the Action; otherwiſe fo2 calling her 

| Thief, &c. So in the pꝛincipal Caſe, the Meglect in keeping is 

| the Giſt of the Aﬀion : The Taking and Riding is a ſubſequent 

1 Wrong, and a Meaſure only of Damages. Judgment affirmed. 

| Sid. 343. 1 Saund. 72. 1 Cro. 570. r Ro. 546. 1 Jones 448. 


| Anonymus Paſ. 4 Ann. In Canc. 


ws ON A Bill was bꝛought in Chancery to fozecloſe a Yoztgage of 
brought in the Jfland ofSarke ; the Defendant pleaded to theJurisdifion 
Chancery to of the Court, viz. That the Jflands of Sarke, Guernſey, Jerſey, 
Mortgoge on & c. wete four Jflands governed by the Laws of the Dutchy of 
Lands our of Normandy. And it was objected, That Bills to redeem were an- 
ee Jud cient, but Bills to foꝛecloſe were of later Date: That Serjeant 
Court, if the Hutchins had ſaid, he remembyed the firſt of them; That the 
Perſon be Party ought to ſue in the Courts of the Jfland, and appeal. 
Chancen On the other Side it was ſaid, That Chancery agit in Perſo- 
zgitin Per- nam; That ik the Perſon be here, he may be ſued in Chancery, 
1 noa tho' the Lands lie in a County Palatine, oz in another Kingdom, 
| 2 as 


Jury and Juror. 405 
as Ireland 02 Barbadoes. And Wright, Low-Keeper, over-ruled 

the Plea, ſaying, The Court acked againſt the Perſon of the 

Party and his Conſcience; and there might be a Failure of Ju- 

ſfice if the Chancery would not hold Plea in ſuch Cale, the Party 

being here, and the whole Jfland in Moꝛztgage. 


Jury and Juror. 


Anonymus. Trin. 8 Will. III. B. R. 
h Rule was made, That when a Walter is to ſtrike a (64) 


-preſent, and if the one comes and the other does not, he Fr:vice 
that 2»pears ſhall accowing to the ancient Courſe ſtrike out s 


Twc::, and the Paſter ſhall ſtrike out other Twelve koz him 
that is abſent. | 


Anonymus. Mich. 8 Will. III. B. R. 


E by Rule of Court the Maſter is ozdered to ſtriue a Jury, in (2) 
Caſe it be not expꝛeſſed in ſuch Rule, That the Maſter ſhall 
ſirike fo2ty-eight, and each of the Parties ſhall ſtrike out 
Twelve; the Baſfer is to ſtrike twenty-four, and the Parties 
baue no Liberty to ſtrike out ausp. 


Anonymus. Paf. 1 Ann. B. R. 


F a Jury gibe a Uerdict on their own Knowledge, they ought 8 ( 5 ) 

to tell the Court ſo, that they may be [wozn as Witneſſes ; quite the 
and the fair Tap is to tell the Court befoze they are (won, that Court that. 
they have Evidence to give. they can give 


Evidence, be- 


fore they are 
Juſtices ſworn- 


Removals of 


Juſtices of Peace. 


Anonymus. Hill. 4. Ann. B. R. 


pꝛoceed upon the 14 Car. 2. in removing a pooꝛ Perſon, 
is to make a Recozd of the Complaint and Adjudicatton, 
and upon that to make a Tarrant under their Hands and 
Seals to the Church⸗wardens, to convey the Perſons to the Pa⸗ 
riſh to which they ought to be ſent, and deliver in the Recozd 
per proprias manus into Court next Seſſions, to be kept there 
amongſt the Recoꝛds, to charge the Pariſh; and that Recoꝛd may 
be well removed by a general Certiorari to the Juſtices of Peace: 
M2. Broderick ſaid he had adviſed the Juſtices in Surrey to do ſo, 


P ER Holt C. J. The moſt regular Map fo2 Juſtices to 


Domina Regina verſus Yarrington. Mich. 9 Ann. B. R. 
NDICT MEN was found at the Seſſions ot the Peace fo? 
koꝛging a Letter in the Name of. J. S. &c. and was bꝛought into 
B. R. by Certiorari, and upon Motion in Arreſt ot Judgment the 
Court held, That no Indickment lay befoze the Juſtices of Peace foꝛ 
Fogerp; fo their Power is created by Act ot Parliament within 
Time of Memoꝛp, and they have no other Authozity than what is 
thereby given them; and the general Moꝛds of their Commiſion, 
De omnibus aliis tranſgreſſionibus & malefactis quibuſcunque, muſt 
be underſkood of ſuch Crimes as they have Power over by the 
ſeveral Statutes which created oz inlarged their Power: So it is 
fo: Perjury at Common Law; but Perjury upon 5 Eliz. is indif- 
able befoze the Juſtices of Seſſions, becauſe it is ſo appointed by 
the particular Þ2oviſion of that Statute, 


Vide plus, Titleg Poor, Orders, Seſſions. 


JUSTIFICATION. 


Atkinſon veſas Crouch. Mich. 2 W. & M. B. R. 


Taking the Salmon, being caught at an undue Seaſon, Juſtificacion 
under the Stat. 1 Eliz. c. 17. and that he was a Conſtable. *? ' . 
And upon Demurrer the Court held the Plea ill fo2 Want .at of ew. 
of ſhewing a Warrant, fo; that the Conſtable could not inter- ing War. 
meddle without Tarrant, no2 the Leet without a Ppꝛeſentment. 


Plaintiff hav Judgment. 


T: Treſpaſs fo2 taking Salmon. The Defendant juſtified the (1) 


Leewerd & Ux. werſus Baſilee. Mich. 7 Will. III. B. R. 


N Treſpaſs by husband and Mike fo2 Aſſault and Battery _ (2 
Jon the Wife, the Defendant pleaded Son Aſſault demeſne of the g 08 i 
Wife. The Plaintiff replied, That the Defendant was go⸗ in Defence of 
ing to wound her Husband, and that ſhe inſultum fecit to 7 2 

defend him. To this the Defendant demurr d; and Carthew | 81. 4 
fo2 the Defendant inſiſfed, that Inſultum fecit was naught, and = Kb. 597. 
to pzove it, cited a Caſe, Trin. 21 Car. 2. Rot. 1821. where the on. 
Defendant pleaded Inſultum fecit in Defence of his Poſſeſſion, 
which was held ill, and that he ſhould have pleaved Molliter manus 
impoſuit. Quod fuit conceſſum per Curiam. But the Court 
ſaid this differed, fo2 that the TUife might juſtify an Aſſault in De- Servaur of his 
fence of her husband; ſo might a Servant of his Bafter ; but bee bot 
not a Haſter in Defence of his Servant, becauſe he might have v-r6.. 
an Action per quod ſervitium amiſit. If the Defendant was * Rol. Rep. 
holding up his Hand to ſtrike the Þusband, the CUife might . R. as. 
make an Aſſault to pzevent the Blow, But a Man cannot juſtify 546. D. 2. 
an Aſſault in Defence of his Houſe oz Cloſe, but muſt plead Molli- or r bi, 


ter manus impoſuit. Judgment foz the Plaintiff, Freehold, but 
K&: | muſt plea 


Molliter, &c. 


Swin- 


= JUSTIFICATION. 


— 


Svinſtead werſis Lyddal. Mich, 8 Will IL. BR. nr 
rin. 8 Will, III. Rot. 229. 


£1 N an Action of Treſpaſs and Falſe Jmpziſonment fo2 ſuch a 
in Iwpritea. 1 Time, & quouſque he pald 118. The Defendant pleaded the 
ment, Juſtii- Stat. 3 Jac. 1. c. 15. fo2 erecting a Court of Conſcience in Lon. 
2 hex don, and that tali die the Plaintiff was ſummoned to appear, 
Couit of And the Pꝛoceſs continued until ſuch a Day, and then the Court 
Conſcience made an D2der that he ſhould be carried to the Counter and im- 
e to he miloned, quouſque he paid 7 8. Debt, and 28. 6 d. fo2 Coſts; vir- 
Counter, ill; tute cujus ordinis, he being an Officer took him and detained him, 
beczaſe in. &c. Plaintiff demurred. Et per Cur, 4 
ok nd Tt, Che Court of Conſcience ereted by 3 Jac. 1. c. 15. have 
not ſhewn to bp the very Eretion, incidentally and conſequentially, a Power 
ve inthe. to continue their Proceſs. 2dly, Tho he does not anſwer the 
2 Jones, 215. Detaining, quouſque he paid 118. yet the Plea is well enough, 
2 Vent. 94. ko the quouſque fs not the Cauſe of Action, but the Jmpiſon- 

ment ; the quouſque is but Batter of Aggravation. It the De- 
fendant had ſaid nothing to the Boney, it had been a good Juſti- 
fication; as if one ding an Afton of Treſpaſs fo2 taking his 
Hozſe and riding him immoderatelp, tis ſufficient to juſtifie the 
Taking, fo2 that is the Treſpaſs; and if the Caſe was, That 
the Plaintiff paid the Officer 9 8. 6 d. and nevertheleſs the Dffi- 
cer detained him fo2 moze, the Plaintiff ſhould reply it. Vide 
Moor 704, 70g. 3bly, The Court held the Plea naught, 
becauſe the Pꝛder was ro carry him to the Counter, and tho' 
he confeſſes. he detained_him fix Hours, he daes not ſhew it 
was in the Counter, oz in carrying him thither ; and this differs 
from the Caſe of a common Arreſt, the Officer in that Caſe may 
make any;Place his Paifon ; becauſe the TUrit is, Ita quod Ha- 
beas Corpus ejus coram, &. apud Weſtm. which is a general 
Authozity ; but here tis a ſpecial Authozity to take and carry him 


Britton verſus Cole. Hill. 9 Will. III. B. R. 


IN Treſpaſs againſt J. Cole, fo2 taking fozty-theee Sheep, the 
Mod. 109 || Defendant pleaded, That a Levari iſſued ex Cam. Scacc. which 
Ante 395- recited a Judgment in Debt, obtained by J. Cole in C. B. and 

an Dutlaw2y and Seizure, and an Inquiſition returned, which 
found the Land and the Ualue to be 55 l. per Annum; and by 
this Levari the Sheriff was commanded to levy the ſaid 551. de 


exitibus & proficuis terræ, and that on a Tarrant of the Sheriff 
4 | a to 


” uns way wo ww \,- 


\_— i: hd 


— ———_—_— * 


JUSTIFICATION ie 


to A and B. Bailiffs, the now Defendant requeſted them to take 17 H. que 
thcſe Cattel. On Demurrer it was held, That the Court could bee ce 
not take Notice, that John Cole the Defendant, was the J. Cole ben Piet 
mentioned and recited to be the Plaintiff in C. B. but that ought per. 

to have been averred: Yet that however his Requeſting the Bai⸗ 

liffs not to execute their TUrit, but to take theſe particular Cat- 

tel, was a ſufficient Confefſon of a Treſpaſs : But then they held, 

That whether the Defendant was concerned as the oziginal Plain⸗ 

tiff, 02 concerned himlelf of his own Head as a Stranger, he had 

not juſtified; and theſe Diverſities were taken and agreed. 

That in Treſpaſs againſt the Sheriff, tis enough foz his Juſtt- Post, 41e. 
fication to ſhew a TUrit : So it is in the Caſe of his Bailiff 02 2 Vent 9+ 
Officer; with this Difference, that the Sheriff muſt ew the , gb 
CUrit was returned, it returnable ; the Bailiff need not, becauſe Goods, the 
it is not in his Power: But in Treſpaſs againſt the Plaintiff Offer o<e« 
himſelf oz a mere Stranger, they cannot juſtify themſelves unleſg Walt of Bae. 
they ſhew there was a Judgment as well as an Execution; fo2 cution; o 
the Judgment may be reverſed, and it ought to be at their Peril, ernie of * 
if they take out Execution afterwards ; but they ſeemed to hold, 133 
That if one comes in Aid of the Dfficer, at his Requeſt, he map Aid of the | 
juſtify as the Officer may do; but ſuch Requeſt o2 Command of 22 6s 
the Dfficer is traverſable: As in Treſpaſs, if the Defendant jU- The "= 
ſtifies Damage-feaſant, oz by Diſtreſs fo: Rent, he muſt make wen is tra- 
himſelf Bafliff to the Perſon having Right, oz that he did it t.. 
by his Command, but the Command is traverſable; otherwiſe * * 
in Replevin where H. makes Conuzance on the Right, 1 Leon. 

150, 2 Leon. 115. 1 Ro. Rep. 46. 


— — 


Freeman verſus Blewitt. Hill. 12 Will. III. B. R. 


'RESPASS fo? taking the Platntiff's Goods ; the Defen- ( 5 ) 

dant pleaded, That a Plaint in Replevin was entered in a — 
the Sheriffs Court in London; that the Defendant was Serjeant unde 
at Pace, and a, Pxecept came to him to replevy theſe Goods, ger =» 
which he did accoingly. ' Upon Demurrer it was objeed, That erte Re, 
the Defendant was pꝛincipal Officer, and his Pꝛecept was return: che Sheriff's : 
able, and yet he does not ſhew it was returned: But Broderick Be; ul 
contra urged, That Replevin differs, fo2 it is not returnable, 6ewic, ie 
and never is ſo pleaded. Dy. 189. and ſeveral other Caſes. Af: „s return'd. 
ter two Arguments 'twas ruled by Holt C. J. to which the reſt Where » prin- 
agreed, That where. ever a principal Officer is to juſtify under a fe Oer 
returnable Pꝛocels, he muſt chem that the CUrit was returned; der » recaca- 
fo2 he is commanded to return the Writ, and ſhall not be pꝛa⸗ ble Meir he 
tected by it, unleſs he ſhews that he paid a due and full Obedience — 
in acting under it: So it is of a Fieri Facias oz Capias ; the She: N 
iff cannot juſtify under them without chewing a Return; foz 352 of @b- 
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ficers. 


*; 
* 


to JUSTIFICATION 


1 — 
— — — 


theſe Mrits are, Ita quod Habeas Corpus o2 denarios illos apud 
Weſtm. but any ſubozdinate Officer, as a Batliff, may, Vide 
20 H. 7. 13. 21 H. 7. 22. 3 Lev. 204. 5 Co. 90. a. Br. Treſpaſs, 
48, 76, 104. 154. Fitz. Treſpaſs, 198. Nom a Replevin o2 an 
alias Replevin, are not returnable Pꝛoceſs; they are only in Na- 
ture of a Juſticies to impower the Shertff to hold a Plea in his 
County Court, where a Day is given them; but there is no Re- 
turn to be made to the firſt o2 ſecond TUrit, and therefoze who- 
ever juſtifies under the firſt TUrit of Replevin, oz the Alias, need 
ſhew no Return; but the pluries Replevin is always with this 
Clauſe, vel cauſam nobis ſignifices, and therefoze it is a return- 
able Pꝛoceſs; and if any pzincipal Offiter that has the Return of 

Cco. Car. 447. ft, petends to juſtify under it, he muſt ſhew it was returned; 
otherwiſe of a ſuboꝛdinate Officer. Jn the Cale at Bar the De- 
fendant is a pꝛincipal Officer: If the Paiſoner eſcape, the Action 
muſt be bꝛought againſt him; and this Pꝛocels under which he ju: 
ffifies, was a returnable Pzoceſs : And Judgment was entered 
fo2 the Platntiff. RY." ; 


